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W, are | ae | fo ier a BLACK BEAUTY” 
The new all VINYL - - - EXTRA CAPACITY -- -‘’ALL - IN - ONE” 


COMPLETE CORPORATE OUTFIT 


- - + seal included, fits comfortably into a 
lustrous, black vinyl, long lasting Slip-case. { 


DESCRIPTION 

CORPORATE RECORD BOOK ... a rich, black vinyl 

book with 3 extra large rings. Holds extra certificates 

or additional minutes and pocket seal in zipper pouch. 

“CORPORATE RECORDS” and border stamped in 

gold on cover. Corporate name printed on gold insert 

which slides into built-in acetate protected holder on 
spine of book 

@ MINUTES AND BY-LAWS... Consist of title page 
and 50 blank sheets—or for only $1.00 extra we 
supply our time-saving printed Minutes and By-Laws. 

@ 20 LITHOGRAPHED CERTIFICATES . . . perma- 
nently bound together with stubs, in a special loose 
leaf section, all numbered. Certificates printed with 
name, state, capitalization, and officers’ titles. 

@ STOCK AND TRANSFER SHEETS .. . 4 pages. 
alphabetized subdivisions; permanently bound in a 
special loose leaf section. 

@ CELLULOID TAB INDEX SEPARATORS 

@ POCKET SEAL ... In our unique zipper pouch 
of matching black vinyl. fits on loose leaf rings within 
book; easily removed for convenient carrying in pocket 





Featuring a lasting. matching. black vinyl slip- 
case into which entire outfit slips — a practical. 
enhancing addition to library or desk. Overall 
size — 1054” x 244” x 1114”. 





Black Beauty No. 70 


As Described and Hlustrated with $7 7° 
50 blank sheets for Minutes and By-Laws 
$7 8°° 


Black Beauty No. 80 
Preferences, Designations, Clauses, etc., under 200 words, printed on face 


of certificates—40 Certificates, | or 2 classes of stock—certificates evenly 
divided amonast classes unless otherwise specified. Add $1.50 for each 
additional group of 100 words or fraction thereof. (Send Copy of 
Certificate of Incorporation) Add to price $1200 
Additional certificates 12 cents each. Each addit. class of stock......$2.00 


Same ou v1 


Printed Minutes and By-Laws 


Additional certificates 12 e« h. 
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LACK BBAUT 


WHEN ORDERING 








It costs you no more to give your client the compact “BLACK BEAUTY” 


_>-<- 
“BLACK BEAUTY" “Black Beauty” is an important addition to 
RUSHED TO YOU BY MAIL ON li ( ; Dut hits 15 | 
preec SAME BUSINESS DAY ORDER IS RECEIVED oul ine ot .orporate Outfits. = oo ane up. 
(Specially Printed Certificates Require More Time) ... ask for catalog. 











yA ly : Stationery Co 43 Park Place, New York 7, N. Y. 
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Space-age Communications 








BELL TELEPHONE SYSTEM 





Black lines represent expected orbits of the astronaut’s capsule. 
Project Mercury ground stations will be close to the orbital path 


American Bar Association Journal 





is helping to create the 
world-wide communications 
and tracking network for 


America’s first man into space 


Another epoch-making space communi- 
cations assignment was recently given to 
the Bell System. 

Because of our experience in this field, 
we have been asked to set up a communi- 
cation, telemetry and tracking network 
which will girdle the globe and maintain 
contact for Project Mercury —America’s 
effort to put a man into orbit. 

Western Electric, the Bell System’s man- 
ufacturing and supply unit, heads an indus- 
trial team which will design and build this 
network for the National Aeronautics and 
Space Administration. 

In all, 18 stations around the world are 
being constructed for the network, using 
existing radar and communication facilities 
where possible. The network’s mission: to 
track and monitor the flight of the space 
capsule, transmit signals to its operating 
instruments, and provide a dependable voice 
channel between the astronaut and his col- 
leagues on earth. 


Creating communications systems for 
the space era which are as reliable as man 
can make them is 
familiar work for a 
the Bell System. = rot 
It’s a natural de- = 
velopment of the 
telephone system 
which serves you ~ hoglele 

Hi oe) 
so well today, and “i 
will serve you still 
betterin thefuture. 

















Project Mercury space capsule 
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()NE OF THE pressing problems of 
the profession is that of the improved 
standing of the lawyer in the commun- 
ity. In some cases this is the result of 
informing the public of the vital role 
plaved by the lawyer in the efficient 
functioning of our democratic system. 
Law Day, U.S.A has over the past few 
years served to inform the public of 
this contribution. 

The President of the American Bar 
\ssociation has detailed, in a series 
of addresses. the contributions of law- 
vers in constructing a world legal or- 
der. designing legislation to fill the 
needs of an evolving society, represent- 
ing clients in the day-to-day business 
of justice, and serving as counselor to 
labor and management, as well as pri- 
vate individuals. 

Telling this story to the public is im- 
portant, if the prestige of the profes- 
sion is to be maintained. And the pres- 
lige of the profession is an important 
matter, for unless it is kept at a high 
level. it will become increasingly diffi- 
cult to encourage each year the most 
qualified graduates of our secondary 
<chools to select the field of law. 

It is tragic that despite a growing 
need for lawyers young men and wom- 
en with the right characters, minds and 
iptitudes have been deterred by two 
legends. both of which are demonstra- 


ily false. 


The President's 


John D. 


Page 


Randall 


The two legends are: 

First: The Bar is badly overcrowded. 

Second: An ethical lawyer cannot 
support himself and family. 

The truths, which refute the legends, 
come from 

The United States Department of 
Commerce, 

The United States Treasury Depart- 
ment, 

The American Bar Association See- 
tion of Legal Education and Admis- 
sions to the Bar, 

The American Bar Foundation’s Re- 
search Center, 

The Survey of the Legal Profession. 

The average earnings of a lawyer are 
pitiably low and have been for many 
years. But that is because nearly two 
thirds of the lawyers in the United 
States practice all alone. The legend 
clings to the notion that the solo prac- 
titioner somehow or other is, by virtue 
of his independence, a better and more 
honorable lawyer. This ignores the fact 
that Abraham Lincoln always insisted 
on having a partner. 

The brutal economic truth can be ex- 
pressed in this way: 

If three lawyers practicing alone in 
1947 had joined together, the net in- 
come of each would have increased 
from $5,759 to $12,821 and had they 
invited two more to round out the 
team, the net income (before taxes) 
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of each would have risen to $20,467. 


How many lawyers are there in firms 
of five partners or more? Less than 
1 per cent of all lawyers. 

The complexity of law like the com- 
plexity of medicine requires expertness 
in certain fields. The general practition- 
er remains essential, but the specialist 
is also essential, and the family doctor 
continually turns to him. Economic 
salvation for the lawyer is through 
group practice-—the law firm. Through 
group practice he can render excellent. 
ellicient legal services at minimum cost 
to the people of the United States. He 
can do so while earning an adequate 
living for himself and his family. 

Although the primary rewards of a 
career in the law are other than eco- 
nomic, the financial rewards must not 
be neglected for they reflect in a very 
real way the value placed by the com- 
munity on the lawyer’s labors, as well 
as determining the extent to which the 
lawyer is able to maintain his level of 
professional proficiency and commun- 
ity service. 

The road to success at the Bar is 
long, expensive and arduous. These 
difficulties can all be surmounted. 
Thousands have done so and they have 
found ample reward in the durable 
satisfactions vouchsafed by life to the 


good lawyer. 
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Views of Our Readers 








« Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 


appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





A Legal Secretary’s 
Opinion of Lawyers 

Most interesting was the discussion 
stirred up by Mr. Edward J. Bander, of 
Boston, in recent issues of the JOURNAL, 
protesting against lawyers being por- 
trayed (a la Cozzens’ By Love Pos- 
sessed) as “dipping into trust funds, 
adultery and the seduction of clients”. 

As a secretary who has worked for 
many lawyers, both in and out of 
Government, please allow me to say, 
if only for the passing record, that I 
think the majority of lawyers are men 
far above the average. Beginning with 
the single practitioner just starting his 
practice, right up to the successfully 
established senior partner, their intel- 
ligence, initiative, courage, adaptability 
and determination—to mention only a 
few of the qualities they consistently 
display—are superb. And their most 


outstanding characteristic—their self- 





discipline—is truly remarkable. 

Mr. Bander went on to protest, “The 
thorn in the real life lawyer’s side is 
that these lawyer novels are so success- 
ful.” They are successful only because 
an amazingly indifferent public has so 
meekly accepted the sub-standards of 
most of the literature, art and enter- 
tainment being dispensed today that it 
has become almost completely devoid 
of any degree of perception which 
would enable it to understand the fac- 
tors that constitute the law and a law- 
yer's life. 

The many staunch and indestructible 
qualities of lawyers, as castigated in 
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today’s novels, are the very qualities 
the public demands when seeking legal 
counsel. These same fine, but casti- 
gated, qualities are the very ones that 
go into constructive shaping of the 
laws under which the public is aided 
and protected. 

Lest this letter be interpreted to por- 
tray lawyers as a bunch of blooming 
seraphim, I hasten to add that they, 
being only human, certainly do have 
their minor faults. This letter is meant, 
however, to express an earnest desire 
for a clearer and wider public under- 
standing toward the members of the 
Bar, their problems and their profes- 
sion. For these men who work so hard 
and who have so acutely developed the 
admirable personal qualities that set 
them apart and enable them to help 
others successfully, a simple line from 
Homer’s /liad has ever been most de- 





scriptive—“always to be best and dis- 
tinguished above the rest”. 

JANE BuRKE 
New York. New York 


Imperfect Law 
Better Than No Law 

Eustace Seligman has performed a 
valuable service by emphasizing the 
obstacles to solving political problems 
by means of judicial institutions. Yet, 
his proposed solution—approving the 
use of force for “defensive” purposes 
—is antithetical to development of a 
world rule of law and has the appear- 
ance of a formula twisted to fit a prob- 
lem having little relationship to law 
or logic, i.e., the Formosa question. 
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Although the weight of authority in 
private law may be to the contrary, | 
suggest that at least in the international! 
field the rule of law must be initially 
and primarily a matter of consent, not 
force—a conscious recognition that 
enlightened self-interest compels the 
world community to accept the rule 
of law as an overriding principle. As 
in the local community, so in the inter- 
national community there are methods 
of coercing acceptance of law other 
than the use of military force. Imper- 
fect enforcement of law is better than 
no law at all. Enforcement of rights is 
never perfectly achieved even within a 
sovereign state. We aim at perfection, 
yet achieve the reasonably possible. 
Outside the limited area of self-defense, 
the real issue is whether the judgment 
of the World Community as to what is 
just will be accepted. If so, interna- 
tional rules of law can eventually be es- 
tablished, either by legislative bodies 
or international courts. and justiciable 
controversies brought to judgment. 

Self-defense is a paramount right in 
most legal systems. But self-defense 
has geographical limits and does not 
encompass the defense of another, e.g., 
Formosa, merely because one’s “vital 
interests” are purportedly affected, if 
the community determines that the oth- 
er party has no legal right to such de- 
fense. The United States cannot con- 
tinue to act as the feudal protector of 
small nations—a task which must be 
assumed by the world community. The 
rule of law presupposes abandonment 
of such a feudal notion and acceptance 
of the principle that the larger com- 
munity has the responsibility to de- 
termine, based on rules of law. who 
is entitled to protection by the com- 
munity. Historically the feudal lords 
eventually accepted this proposition, 
adhered to the decisions of the larger 
community, and placed their forces in 
support of the community decision, 
thereby making the rule of law work- 
able. With the establishment of a grow- 
ing body of international law to which 
all members of the international com- 
munity will adhere, an international 
rule of law is equally attainable. 

Wiarp P. NorBere 

San Francisco, California 


(Continued on page 584) 
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Here’s Your Time-Saving Short Cut 


To State Tax News 
CCH STATE TAX REVIEW 


Brings you weekly highlights on all vital state tax developments—including latest 
information on the startling new “Interstate Income” and “Interstate Use” tax liabilities. 





\ State Tarai? 


8 Comeerse Cnnring Benne Pubiiverion 

















52 Weekly Issues Each Year 
Covering 50 States and District of 


: 
2 Columbia Keep You Informed on: 
‘ e Proposals to change state tax laws 
3 e Changes and amendments of major 
| significance 
e Decisions from federal and state courts 
i concerning state taxes 
“A e Changes in state tax laws 
be e Detailed accounts of major new 
ba proposals that become law 
he e State requirements on withholding and 





information returns in easy reading chart 
and table form 


—— 


Out of every state capital from Alaska to Florida pours 
an ever-increasing flood of new tax developments. No one 
person can hope to keep abreast of the situation. Yet 
those concerned with sound tax and business planning 
know they must have the very latest information as fast 
as it comes up. No wonder they welcome the assistance 
of CCH’s STATE TAX REVIEW. 


Just a few minutes a week spent reading the handy 
pocket-size REVIEW briefs you on all major new state 
tax legislation. Important news is digested and boiled 
down by CCH experts as quickly as proposed and final- 
ized to give you the real issues fast. Only the basic high- 
lights—all clearly, concisely presented for ready reference. 


You follow new trends in state taxes as indicated by 
decisions, rulings and releases from state capitals. You 
learn what the U.S. Supreme Court has to say on state 
tax issues—as in the Northwest Stockham and Scripto 
decisions which confronted taxpayers with the strange 
new income and use tax liabilities in “‘foreign” states— 
and how this affects your business and personal tax inter- 
ests. All this is supplemented by maps, charts, and graphic 
features that illuminate the nationwide state tax picture 
at a glance. 


DON'T DELAY—ENTER YOUR SUBSCRIPTION NOW 


Fill in and mail the handy coupon below. Only $2.50 for 
a full year of 52 issues plus the Annual Roundup issues. 
Less than 5¢ per copy for all the highlights on taxes in 
your state and in every other state. Do it now to keep 
fully informed on all state tax matters so vital to sound 
business and personal tax planning. 


| e Trends from state to state plotted and 
; charted i “¥, P copy of 1959 Annual Roundup sent with first 
3 : “é N P { S issue to new subscribers. This is in addition 
‘ SPECIAL ANNUAL ROUNDUP ISSUE . . U to 1960 Roundup to come at end of year. 
INCLUDED IN YOUR SUBSCRIPTION S| 
4 = eee eee ass ase eeeaceecr-—anXnern ses ell 
Gives you a resume of entire year's tax gana « | Commerce Clearing House, Inc. 150-331 


happenings in one quick reference 
source. This alone is worth the low price 
of your subscription. 


COMMERCE. CLEARING, HOUSE, INC. 


PUBLISHERS of TO ercak LA Ww en a — > 7 
Y 


New Yor« , - > WASHINGTON 
420 Lenn w Ave t™ Sr 





| 4025 W. Peterson Ave., Chicago 46, Ill. 


| Send my bonus copy of the 1959 Roundup issue. J 
| Also enter my subscription for CCH’s weekly | 
| STATE TAX REVIEW for only $2.50 a year. We | 
| understand we will receive 52 news-packed issues | 
| beginning with the current number plus the 1960 | 


| Annual Roundup issue. | 
1 _] Remittance herewith [} Bill me ; 
IU UIENS: 5 30d < aac Secwas ca agence cewek 
| Firm UNC 6 oats <ciwceewadguacacdaees wal enaie ‘ | 
i ok gal ag a i ! 
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published monthly 


American Bar Association Journal 


the of ficial organ of the American Bar 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law: Bar Activities: Corporation, Banking and Business 
Law: Criminal Law: Family Law; Insurance, Negligence 
and Compensation Law: International and Comparative 
Law: Judicial Administration: Labor Relations Law; Legal 
Education and Admissions to the Bar: Mineral and Natural 
Resources Law: Municipal Law; Patent, Trademark and 
Copyright Law: Public Utility Law; Real Property, Probate 
and Trust Law; Taxation: and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36. who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


Association 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before: $10.00 for lawyers admitted in 1956, 
1957 and 1958; and $5.00 for lawyers admitted in 1959 
or later. 


Manuscripts for the Journal 
@ The Journat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space. we can publish only a few of those submitted. but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender's risk and the Board assumes no responsibility for the return of ma- 


terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 


is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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Let an Edison Voicewriter “speak for you,” too... 


ipsa loquitur 


and have more time for your practice 


“Talk away” your work to the Edison 
Voicewriter, and see how you're hours 
ahead on paperwork ... have more 
time for clients. Correspondence, re- 
ports, memos are disposed of in half 
the time they now take. With the 
Voicewriter you can even practice 
pleadings . . . log your time and ex- 
penses for each client. 

No need to have a secretary present. 
Dictate when and where you want... 
at the office, in court, at your client's 
ind at home... any time of day or 
night. Later, give the Edison Diamond 


Edison Voicewriter [sul 


A product of Thomas A. Edison Industries, McGraw-Edison Company, 
West Orange, N. J. /n Canada: 32 Front Street W., Toronto, Ont 


Disc to your secretary for speedy, 
error-free transcribing. 

You owe it to yourself to investigate 
this modern way for busy lawyers to 
save time and money. The finest dic- 
tating machine ever built, the Edison 
Voicewriter comes from the very labo- 
ratories where sound recording was 
invented. 

See the Voicewriter in action. Mail 
coupon for free demonstration, free 
trial, or for free folder, ‘“‘The Case of 
Paperwork Details vs. Professional 
Productivity.” 


f 
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EDISON * 


















The new Voicewriter, the finest 
dictating instrument ever built 





————-——-—-—-—-~------] 


To: Edison Voicewriter Dept., AB-6 
West Orange, New Jersey 

Tell me more about the Edison Voicewriter 
© I want a free demonstration. 


© I want to try it on my desk, free, for 
five days. 

O I want a free copy of “The Case of 
Paperwork Details vs. Professional 
Productivity.” 
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(Continued from page 576) 


A Program for 

Punishing Aggressors 
Mr. Eustace 

article in the March JoURNAL on the 


Seligman’s excellent 
power that should be given the United 
Nations in the preservation of peace 
has doubtless caught the attention and 
interest of many thoughtful citizens 
concerned with our, and the world’s, 
future. 

With the same objective it is desired 
to suggest the following additions to 
the Charter of the United Nations: 

1. Provide that each member nation, 
and its nationals, shall be permitted to 
trade with every other member nation, 
and its nationals, on equal terms, no 
“most favored nation”, no “reciprocal 
treaties”, just exact equality among all 
members of the one organization striv- 
ing for the same object, thus destroy- 
ing what has frequently been the cause 
of war. 


2. Provide that no member nation, 
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or its nationals, shall give, sell or send 
arms, munitions of war, or the makings 
of them, to any other member nation, 
without the prior consent and approval 
of a committee of the United Nations 
designated for that purpose. 

3. Provide that an aggressor nation 
shall be completely boycotted by all 
members of the United Nations, as 
now provided, but without provision 
for enforcement, hence our loss of the 
Korean War. 

1. Prohibit the torture of prisoners 
of war or of civilians. 

5. Violation of any of these provi- 
sions to be triable by, and within the 
jurisdiction of the World Court, with 
power to punish by fines, by boycott, 
by suspension of the membership in 
the United Nations of the offending 
nation, or by absolute forfeiture of 
such membership, not to be regained 
except by a three-fourths vote of the 
General Assembly. 


W. H. Harris 


Fort Valley, Georgia 
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anywhere, 


Whatever type of bond you need... you'll 
find assistance within easy reach. Throughout 
the United States and Canada, in the 
important cities and towns, there are ten 
thousand U.S. F. & G. agents ready to offer 
almost any type of bond available. Just 
call the U.S. F. & G. man... to satisfy 
judgments and awards, to guarantee 
compliance with other court decrees, 

to qualify fiduciaries, to secure 

replacement of lost securities. There’s 

a U.S. F.&G. manin practically J 

every county seat, too, with the power 

to issue court and judicial bonds 


United States Fidelity & 
Guaranty Company 
Baltimore 3, Maryland 
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He Would Revise 
Statement of Principles 

I passed the “new” IRS Special En- 
rollment Exam, which was given by 
the Internal Revenue Service on June 
24-25, 1959, and have been issued my 
Treasury card by the Director of Prac- 
tice. Washington, D. C. 

The IRS exam was more difficult 
than I, or Prentice-Hall, Inc., or the 
Research Institute of America Inc., had 
expected it to be. However, I am happy 
that this was true, since if the exam 
had been too easy. the passing of it 
might not mean too much. I think that 
anyone who has passed it can now 
speak with confidence concerning the 
federal tax field and tax accounting. 

I believe that it must now be clearly 
recognized that there are now three 
professional-level, written examinations 
in the field of federal tax laws and fed- 
eral tax accounting, namely: the Uni- 
form CPA exam, the IRS Special En- 
rollment exam, and the state bar exams. 

The 1951 Joint Statement of Prin- 


(Continued on page 586) 
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communication equipment. @ Sales and Service Coast to Coast. 
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StenOtape records everything up to 2 hours on one tape 
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even music! Hear the StenOtape differ- yi /Q95 
ence now...it’s an exceptional value! only 
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can lengthen your clients’ competitive lead 


If your clients can use revolving work- 
ing capital to advantage, refer them 


to Talcott. They'll get the funds for 


equipment, inventories or any other 
constructive purpose. Talcott’s Flexi- 
ble Financing Plans will perfectly 
match your clients’ needs for in- 


Talcott Financing Services . . . 


creased production, sales and profits. 
If your clients are looking ahead to 
progress, look to Talcott for financ- 
ing plans derived from 106 years of 
credit and financing service to Ameri- 
can industry. 


¢ Accounts Receivable (Non-Notification) « Industrial Time Sales 











(Continued from page 584) 


ciples Relating to Practice in the Field 
of Federal Income Taxation and the 
1957 Joint Report promulgated by the 
National Conference of Lawyers and 
CPAs overlooked the brave “21” who 
had passed the “old” IRS exam, and 
“1;966",, of 


which I am a member, who passed the 


at this time the group of 


“new” IRS exam are not officially in- 
cluded in this Statement or Report. 

In all fairness to the public, the 
American Bar Association, the AICPA, 
the “21” 
opinion that the 


and the “1,266”, it is my 


above mentioned 
Statement and Report be revised or 
amended to include the total of “1,287” 
who were: “. . . required to pass writ- 
ten examinations and are subject to 
rules of professional ethics . . . which 
set a high standard of professional 
practice and conduct, including prohi- 
bition of advertising and solicitation” 
(This quote is taken from the 1951 
Joint Statement. ) 
Seymour A. RisH 

Chicago, Illinois 
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The Second Circuit on 
Jury Verdicts and Taxes 

In “Personal Injury Recoveries and 
the Federal Income Tax Law” (March, 
1960, JouRNAL) the authors cited O’- 
269 F. 2d 578 (2d Cir., 


1959). I agree heartily with the authors 


Connor v. U.S., 


of that article but in my opinion they 
fail to sufficiently stress the O'Connor 
case. In that case the Second Circuit 
said, page 584: 


We are also asked to decide whether 
income taxes should be taken from the 
deceased’s total salary before comput- 
ing what part of his earnings would 
reasonably be expected to go to the 
benefit of his wife and child. We think 
that such a deduction should be made. 
It has been said that future taxes are 
too uncertain to admit of advanced 
computation. But it is wholly unrealis- 
tic to suppose that, at any time within 
the limits of the years the deceased 
could reasonably have been expected 
to live. either the discontinuance or 
substantial reduction of Federal In- 
come Taxes would occur. The deceased, 
as a salaried employee, never had in 
his own hands the amount withheld 
from his earnings for Federal Income 


American Bar Association Journal 





Tax purposes; and his wife and child 
could have no direct benefit from that 
part of his earnings. While mathemat- 
ical certainty is not possible, any more 
than it is in a prognosis of life expec- 
tancy and future earnings, neverthe- 
less, an estimate may be made based 
generally on current rates, from which 
there should be computed the future 
income of the deceased after payment 
of Federal Income Taxes rather than 
before. The compensatory nature of the 
right to damages under the Tort Claims 
Act requires such consideration of Fed- 
eral Income Taxes; the plaintiff-appel- 
lee can recover only for losses sus- 
tained. There is also an implication 
that “take home” pay is considered the 
proper basis of earnings on the issue of 
damages in Oklahoma. Magnolia Pe- 
troleum Vv. Sutton, 1953, 208 Okl. 488. 
257 P. 2d 307; Note, Wrongful Death 
and Survival Actions, 6 Okla. L. Rev. 
384. 386 (1953). 
Tuomas O. PERRELL 
New York. New York 


Jury Should Consider 
Legai Fees, Too 

Apropos of the article of Messrs. 
Norris and Nordstrom in which they 
contend that instructions as well as evi- 
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ce as to the effect of the federal 
ime tax upon the net recovery in a 
age suit is a proper consideration 
, jury, may I ask a question: With 
reasoning, would not the costs of 
th litigation, including a reasonable 

ney’s fee, also be a proper matter 

very case for the consideration of 
t jury in a determination of the 


which the plaintiff should re- 


Norman F. ARTERBURN 


ennes, Indiana 


i Case for 

(upital Punishment 

“The Closing Argu- 
by Joe W. Henry. 
Wash Jones” 
1960. issue 


reminds me of my 


\ reading of the 
ut for the Defense” 
lv.. in “Tennessee v. 
pearing in the January, 
the JOURNAL 
sument for the prosecution in the 
of Washington v. Knapp, 194 
Wash. 266, 77 P. 2d 985. 
lwo brothers, armed with revolvers, 
ld up the Security Bank in Spokane 
irs ago. A meek-looking customer 
entering the bank at the time was shot 
nd killed. 
selected me. a deputy, to help him try 


' 


the holdups for first degree murder. 


Our prosecuting attorney 


He told me that he did not believe in 
the death penalty but I was free to 
argue for it if I wished. I said I 
thought I should do so. 

My argument, in brief, was this: 

Ladies and Gentlemen of the Jury: 
We have here two young men, who, 
previous to this holdup, had deliber- 
ately armed lethal 
weapons and set forth in broad day- 
light to rob a bank. 


minds to use those weapons when and 


themselves with 
It was in their 


it it became necessary to prevent their 
capture or save their lives. The only 
conceivable reason for shooting Mr. 
Walker was that it was thought he 
might escape and call the police. 

It is a matter of common knowledge 
that after a convicted murderer, given 
i life sentence, has served about twelve 
vears, he is paroled and free to arm 
himself again with a lethal weapon, go 
forth to rob a bank and shoot some 
innocent bystander. 

Do you think, ladies and gentlemen. 
that a full grown man who freely ‘en- 


Views of Our Readers 





Cuts Office Costs for Lawyers. You'll save money 
on paperwork with the speed and simplicity of ‘‘Thermo- 
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Motor driven model 
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larger size models. 
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ters upon a career of crime, arms him- 























self with a deadly weapon with intent 
to use it, even to kill innocent people, 
if necessary, to prevent capture, is fit 
to live in civilized society? Has society 
a duty to let him live, possibly to 
escape or be freed from prison, and 
kill again? Or has society a right to 
remove the menace once and for all? 
In this case it is for you to say. 

The jury in this case gave a verdict 
for the death penalty. In persuading 
the jury to give this verdict. did I do 
wrong, Mr. Henry? 

\. O. COLBURN 


Spokane, Washington 


Who Says Unions 
Are Voluntary? 

At page 32 of the January JourNAL, 
Mr. Segal makes the following state- 
ment: 


Although 
voluntary 
under the law on a par with social, 
fraternal and religious organizations, 
Congress singled out this type of or- 
ganization for statutory treatment. 


labor organizations are 
unincorporated associations 
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With U. 


union shop contracts from coast to 


S. industry blanketed by 


coast and border to border to the ex- 
tent that it is nearly impossible for 
anyone to work for a living without 
joining a union, where does Mr. Segal 
get the idea that labor organizations 
are voluntary? I could understand a 
statement like that from somebody who 
is wholly ignorant of our present day 
society, but Mr. Segal’s background as 
set forth in the JOURNAL leads me to 
think he ought to know better. 
Joun F. ScHMIDT 


Peoria. Ilinois 


Old Report Recalls 
Pre-Civil War Days 

I happened this morning to be read- 
ing a case in the seventh volume of 
Howard’s reports of the United States 
Supreme Court. Appended thereto is a 
list of attorneys and counselors admit- 
ted to the Court at the December Term, 
1848. It is strangely coincidental that 
included in this list are Abraham Lin- 
coln, of Illinois, and J. P. Benjamin, 


of Louisiana (Judah P. Benjamin). 


American Bar Association Journal 





Admitted at the same time were S. R. 
Mallory, of Florida, afterwards a Con- 
federate cabinet officer, Hannibal Ham- 
lin, of Maine, afterwards Vice Presi- 
dent of the United States, and Joseph 
P. Bradley. of New Jersey, afterwards 
a Justice of the Supreme Court of the 
United States who decided one of the 
most momentous controversies in Amer- 
ican political history—the Hayes-Tilden 
controversy. 

Would that I could call to the atten- 
tion of every member of the United 
States Senate the argument of Daniel 
Webster in the of Luther v. 
Borden, commencing on page 29 of this 


case 


volume so impressively did he demon- 
strate that the people had secured 
themselves “against sudden changes by 
mere majorities”. 

Cuar es J. BLocu 


Macon, Georgia 


The Economic Problems 
of the Lawyer 

Out of the desk drawer where we 
keep cherished items of some impor- 
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CAPITAL, SURPLUS AND RESERVES OVER $21,000,000 
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LAWYERS TITLE SERVICE AVAILABLE IN 44 STATES INCLUDING HAWAII; AND IN THE DISTRICT OF COLUMBIA, PUERTO RICO AND CANADA. NATIONAL TITLE 
DIVISION OFFICES: CHICAGO, DALLAS, DETROIT AND NEW YORK. THOUSANDS OF APPROVED ATTORNEYS LOCATED THROUGHOUT THE OPERATING TERRITORY. 
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For LAWYERS who want 


e Increased law office efficiency 
e@ Improved earnings since 1951 





right page records 
what's to be done today services performed today 


left page telis you 


2 pages for each day! 


Time is the lawyer's stock in trade—his 
most precious asset. Good law office man- 
agement demands time conservation, opti- 
mum time utilization, close control over the 
myriad details of reminding, remembering, 
scheduling and time keeping. A well or- 
ganized lawyer cannot afford to rely on loose 
notes, undisciplined jottings on file covers 
and backs of envelopes, or even in memo pads 
which when destroyed leave no record of 
either the reminder or the execution. 

LAWYER'S DAY is the brainchild of a 
busy lawyer, designed exclusively for lawyers. 
It is the five-in-one time record book that 
serves as (1) a daily appointment book, (2) 
a “tickler” reminder system, (3) a daily, 
weekly and monthly work planner, (4) a 
time record, and (5) a diary and permanent 
record of all activities and work done. 
LAWYER'S DAY won't let you forget . . . 
safeguards against failure to bill ALL time 
and ALL the expenses chargeable to every 
matter for every client. 


A COMPLETE SYSTEM -OF 


LAW. OFFICE MANAGEMENT 





@ LAWYER'S DAY @ NEW CASE MEMO 
@ TIME-DOLLAR LEDGER SHEETS 


LAWYER'S DAY, used with the NEW 
CASE MEMO to initiate all new case infor- 
mation for firm and staff, and the TIME- 
DOLLAR LEDGER SHEET imprinted on the 
reverse side for posting services from LAW- 
YER'S DAY, constitute a complete office 
system—for indexing, filing, recording all 
time and disbursements and billing therefor, 
for each and every matter. The lawyer by a 
few simple entries in LAWYER'S DAY and 
NEW CASE MEMO initiates the procedure. 
His staff does all the rest. 

Try the LAWYER’S DAY system on ap- 
proval. Use coupon below for free sample 
pages and descriptive materials, or Pre « 
fillers for the rest of the year, on a No Ris 
trial offer. We pay postage if check ac- 
companies order. If not satisfied, return 
within 10 days for full credit or refund. 
Available in 2 sizes. 


MAIL COUPON NOW! 


DAY-TIMERS, Dept. B-5, Allentown, Penna. 


Please send LAWYER'S DAY or sample and descrip- 
tive material as checked: 





SR. SIZE JR. SIZE 
8% /'x ll" 8%''15K" 
FULL YEAR'S PAGES 
Jan. thru Dec. 1960 $8.50 2 $7.60 FE 


MONTHLY PAGES 

beginning with 

80¢ amo.) 75¢ a mo. 
7-RING FULL YR. BINDER $3.95 0 $750 
NEW CASE MEMO with 

TIME-DOLLAR LEDGER 


SHEET ON ot 100-$2.50 () 500-$9.75 0 











SIDE (8%’’ x ll 
NAME 
ADDRESS 
CITY STATE 
Check encl. () Billme 0 
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with demonstrations. 


encephalograms. 





SUMMER TRIAL TECHNIQUE AND MEDICAL CLINICS 
Instructors—Trial Technique, IRVING GOLDSTEIN; Medical, DR. NATHAN FLAXMAN 


Morrison Hotel (Air-conditioned room) Chicago 


TRIAL TECHNIQUE CLINIC—July 11th thru 16th, 1960—Tuition $150 
‘'Learning-by-doing."’ You will prove telephone conversations, refreshing mem- 
ory, customs, demonstrations, lost instruments, depositions, repair bills, x-rays, 
books of account, offers of proof, objections, expert witnesses, hypothetical 
questions, cross-examination and impeachment of witnesses, etc. 

Sessions: 8:30 A.M. to 11:00 A.M. and 1:30 to 4:00 P.M. 

MEDICAL COURSE FOR LAWYERS—July 11th thru July 16th, 1960—Tuition $50 


Complete, practical and extremely valuable in the handling of personal injury, insurance and com- 
pensation cases. Covers the skeletal, muscular, nervous and circulatory systems, fractures, x-rays, etc., 


Sessions: 11:00 A.M. to 12:30 P.M. and 4:00 to 5:30 P.M. 
ADVANCED TRIAL TECHNIQUE—July 18th thru July 23rd, 1960—Tuition $150 


"‘Learning-by-doing.'' Actual practice in making Opening Statements and Closing Arguments to the 
Jury, as well as Selection of Juries in all types of personal injury, contract and special action cases. 
Gain Confidence—Develop Poise—Learn Trial Strategy. 

Sessions: 8:30 A.M. to 11:00 A.M. and 1:30 to 4:00 P.M. 


ADVANCED MEDICAL CLINIC—July 18th thru July 23rd, 1960—Tuition $50 
A higher level, more detailed and complete workshop dealing with the medico-legal aspects of 
trauma and disease in all types of injuries and ailments. Covers head, brain, back injuries, traumatic 
neuroses, arthritis, post concussion syndrome, cancer, internal injuries, whiplash injuries, intervertebral 
disc, neuroses, psychoses, heart ailments, multiple fractures and injuries, x-rays, ECG., myelograms, 


Sessions: 11:00 A.M. to 12:30 P.M. and 4:00 to 5:30 P.M. 
Limited Groups—Write Irving Goldstein, 134 N. LaSalle St., Chicago 2, Illinois 
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tance to be held near to us, we just 
pulled the Pamphlet No. 2 “Lawyers’ 
Economic Problems and Some Bar As- 
sociation Solutions”. 

It had been put there because it had 
given us a moment of sad joy to realize 
that some really big outfit (the Amer- 
ican Bar Association) was worrying 
about things we worry about. 

“The Court knows what a lawyer’s 
. . heh, heh”. 


It’s something we often hear from the 


overhead problems are . 


Bench. But sometimes when we know 
that the judge on the Bench hasn’t 
met a law office overhead since 1937 
(if at all) we wonder whether he really 
does know. 

Looking at the pamphlet, we thought 
what a wonderful thing it would be if 
every judge had a copy. Judges out 
this way fix a lot of fees in domestic re- 
lations and probate matters. 

Now if Law Day, U.S.A., were made 
a court holiday, the judge could spend 
the day in chambers refreshing his 
memory with this pamphlet. The ele- 
vation of lawyers’ incomes might help 
do some of the things we hope to do 
with Law Day, U.S.A. 

There is a cheerful note however. We 
read all the time about how teachers 
and doctors and other people who earn 
their living by thinking are more hon- 
ored in the Soviet Union than Ameri- 
can counterparts. No one can say this 
is true of the Russian lawyer. We 
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American lawyers are way out in front. 
This is one of the reasons the free 
world will remain free. 
Jerry B. RisELEY 


Studio City, California 


He Should Have Left 
His Wife at Home 

In the February, 1960, issue of the 
JOURNAL was the very interesting ar- 
ticle on the appointment of Justices of 
the Supreme Court of the United 
States. 

With reference to George Henry Wil- 
liams, the authors of the article wrote: 


Nominated by President Grant. his 
nomination was withdrawn five weeks 
later when it became apparent that 
Williams was strongly opposed by vari- 
ous bar associations. His talents as a 
lawyer were mediocre, he had lost sev- 
eral important cases, and the Bar did 
not believe him to be qualified for the 
office. 


George Henry Williams has been 
the only Oregon lawyer nominated for 
the United States Supreme Court, and 
this has been a subject of interest for 
Oregon historians. Sidney Teiser, an 
Oregon lawyer, wrote an article in 
Volume 47 of the Oregon Historical 
Quarterly entitled “Life of George 
Henry Williams: Almost Chief Jus- 
tice”. On page 430 he wrote: “But in 
the Grant Administration, overflowing 
with political and personal intrigue, 
artifice and duplicity, it is difficult 


(Continued on page 592) 
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MODERN FACTORING 


AND HOW IT MEETS 
ih 
TODAY'S NEW 


FINANCIAL REQUIREMENTS Not long ago an article ap- 


Reprinted tram the 
AMERICAN BAR ASSOCIATION JOURNAL 


peared in the American Bar 


eS 


Association Journal which 
created considerable interest. 
Its title was ““Modern Factor- 
ing And HowIt Meets Today’s 
New Financial Require- 


a ® | 


Cc Factors Corp 





SSS 


ments.” Its subject is espe- 
ially applicable today, as businessmen prepare financially 


lor the uncertainties in the money market. 


Because of the great number of requests we have received 
for copies of the article, we recently reprinted it in booklet 
form. We are pleased to make it available without cost or 


obligation to members of the legal profession. 


dal) 
BUSINESS 
GROWTH 


In addition, we invite you to PLAN 


write for copies of “The Busi- 
ness Growth Plan,” a 16-page 
booklet designed for distribu- 
tion to your clients. It de- 


Commercial Factors Corporation 


scribes in nontechnical 





language how factoring, a 
specialized form of commercial financing, provides five ma- 


jor requirements for sound and profitable business growth. 


For free copies, please address your request, speci- 
fying the publication and the quantity desired, to 


Mr. Walter M. Kelly, President. 
Mr. Walter M. Kelly, P lent 


In addition to old-line factoring. described in detail in the 
above two booklets, Commercial Factors Corporation offers 
a wide range of credit and financial services, including non- 
notification factoring and accounts receivable financing. We 
also assist many of our clients by advancing funds, on a se- 
cured or unsecured basis, to support inventory, for machin- 
ery purchases, plant expansion programs, mergers, acqui- 


sitions, etc. 


We would be pleased to discuss these services with you in 


detail when the occasions arise. 


Commercial Factors Corporation 
One Park Avenue + New York 16, N. Y. 
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Try LAW WEEK 


for 3 months 
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LAW WEEK safeguards you against missing a single 
point of legal importance . . . saves your time by 
greatly reducing 

your reading 
load! 
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> « ited States LAW WEEK 


WHAT YOU 


1. Significant federal and state court decisions—all the 
precedent-setting cases establishing new principles of 


GET—each week 








law. Typical headings: Antitrust, Taxation, Insurance. 
Public Contracts, Labor, Transportation, Trade Regu- 
lation, Criminal Law, Public Utilities, Railroads. 


2. Immediate notice of important new federal agency rul- 
ings—-among them rulings in the fields of Money and 


Finance, Aeronautics, Taxation, Public Contracts, Ship- 





ping. Labor. 


3. Supreme Court Opinions, in full text—mailed to you 
the same day they are handed down — plus Supreme 
Court Orders, Journal, Docket, Arguments. 





4. Summary and Analysis—a five-minute review of new 
law. including an incisive analysis of the leading cases 


of the week. 





seeccescecssessss Vail this coupon today! eee 


The Bureau of National Affairs, Ine. 


1233 24th St.. N.W., Washington 7, D.C. 
Please send us The United States LAW WEEK for a trial period 


of 90 days at your special introductory price of $13.00, including 
installation of Reference Binders with all material contained in the 
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Low cash investment...no time 
away from your profession 


Proven opportunity! Hundreds of doctors, lawyers, profes- 
sional men of all kinds are realizing substantial profits from 
small cash outlay in self-service, coin-operated laundries 


get into this HIGH-PROFIT business NOW! 





equipped with Frigidaire Automatic Washers. Customers serve 


themselves. Vending machines take in money and keep it in 

strong boxes for collection. This profitable part-time business 

would require only several hours of your time each week. 

Frigidaire Division of General Motors has wide experience to 

help you; tips on where to locate, how to merchandise and how 

to serve customers most profitably. 

e Dependable, high-quality Frigidaire Automatic Washers, 
with famous 3-Ring Pump Agitator, require little servicing. 

e Fast, efficient 1712-minute Frigidaire washing cycle and 
best water extraction mean more customers per hour, per 
machine, than other washers. 

e Liberal financing on all equipment and installation usually 
available with very little cash required. 

FOR INFORMATION WITHOUT COST OR OBLIGATION 

WRITE: DEPARTMENT 4212, 
FRIGIDAIRE DIVISION, DAYTON 1, OHIO. 





FRIGIDAIRE 


PRODUCT OF GENERAL MOTORS 














STATUE 
OF 
JUSTICE 





For the first time this traditional symbol 
is now available for your home or office. 


With the addition of an appropriately en 
graved plate, it is ideal as a lasting pres- 
entation of professional attainment. 

A copyrighted original masterpiece bril- 
liantly executed by the internationally re- 
nowned sculptor, Carl Romanelli. 


Statuary Bronze Finish 81% in. Figure on 
21 in. Black Walnut Base. 


Complete information on request, without 
obligation. 


LEGAL ARTS COMPANY 
P. O. Box 36468, Dept. 4 
Los Angeles 36, California 
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to believe that Williams’ nomination 
would not have been confirmed by the 
Senate had not another and more 
subtle impulse entered into the situa- 
tion. That impulse came through the 


wiles of a Mrs. Williams. 


Mrs. Williams, through her ambition to 


womanh- 


head the social life of Washington, and 
to force recognition of what she be- 
lieved to be her dominant position, 
had given offense to the wives of many 
Senators and even to the wives of some 
( Williams 


was Attorney General of the United 


of the Cabinet members.” 


States at the time of his nomination.) 

Mr. Teiser convincingly documents 
his conclusion. For example, Mrs. John 
\. Logan. wife of General Logan, wrote 
in her “Reminiscences of a Soldier’s 
Wife”: 


defeated, the real trouble originating in 


“Williams’ confirmation was 


Mrs. Williams’ arrogance towards the 
wives of the Senators. who joined Car- 
penter (Senator from Wisconsin) in 
his determination to humiliate Mrs. 


Williams.” 
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The moral is clear. If one has am- 
bitions for the United States Supreme 
Court, leave the wife at home or keep 
her under control. 

ARNO H. DENECKE 


Portland, Oregon 


The Problem 
of Sentences 

The article in the February, 1960 
issue of the JOURNAL which was written 
by Mr. George Cochran Daub entitled 
“Recent Trends in the Criminal Law” 
was of great interest to me. One of my 
responsibilities as a trial judge is the 
matter of the determination as _ to 
whether or not a particular person will 
be placed on probation or will be 
sentenced to confinement. In _ either 
event the terms and extent of the order 
or judgment entered is a matter of 
considerable concern. I know that 
other persons have disagreed with me 
as to the actions which I have taken 
and on the basis of newspaper reports 
I have disagreed with the action which 
others have taken. 

It seems to me that some of the 


American Bar Association Journal 





guideposts which we should consider 
in these matters are the seriousness of 
the offense as evidenced by the declara- 
tion of public policy in the enactment 
of the legislature fixing the extent of 
the penalty. Another guidepost would 
be the impact of the particular type of 
offense upon the public. Another guide- 
post is the individual himself. 

In my perhaps limited experience as 
almost seven years as a trial judge 
there have been serious offenses which 
have been presented to me wherein | 
felt that 
There have been other offenses of a 


leniency was appropriate. 
less serious nature, yet in my opinion 
the character of the person. his history 
and his possibility of rehabilitation 
have been such that a long sentence 
was appropriate. Situations of this type 
find their way unexplained into cold 
statistics. Cold statistics do not reflect 
the true values in human relations 
which are involved but are often con- 
strued to indicate the improper exer- 
cise of judicial functions. 

Was it not Governor Smith of New 
York who 


recommended that the 
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lges determine the question of guilt 
innocence and that then all matters 
probation, sentence, release from 
ifinement and perhaps restoration to 
ifinement be determined by a com- 


ssion of trained and qualified people 
o have at their command an ade- 


ite investigating staff? Then the 
vinishment would not only fit the 


crime but would more particularly fit 


» person involved. Is there such a 
sentencing procedure now in opera- 
tion? Such a procedure undoubtedly 
would cost more in dollars than the 
ist of our present sentencing proced- 
res whereby the term of the initial 
-entence is fixed by the trial judge. It 
is my opinion, however, that such pro- 
cedures would in the end save a great 
deal of money by reducing losses from 
ithe crimes committed by repeaters and 
by greatly enhancing the possibility of 
rehabilitation. 
HENRY S. STEVENS 


Phoenix, Arizona 


{nother Verdict 
for Benjamin Rush 

Any lawyer who was interested in 
the book reviewed by Colonel Coward 
in the February issue of the JoURNAL 
namely, Verdict for the Doctor, will be 
even more interested in The Autobiog- 
raphy of Benjamin Rush, edited and 
noted by George W. Corner. a very 
dedicated and painstaking biographer. 
It was published by the Princeton Uni- 
versity Press in 1948, and is the first 
complete and unexpurgated edition 
since his son Richard (subsequently 
\mbassador to both England and 
France and Attorney General of the 
United States) and B.R.’s grandson 
James withheld many parts from the 
public. Samuel Rush’s grandson. Louis 
\. Biddle, published privately in 1905 
an “autobiography” as well as a gene- 
alogy of the entire Rush family, start- 
ing with the first settlkement of Phila- 
delphia (1683). He. however, does not 
reveal the fact that it is an expurgated 
text: and that the expunged and con- 
troversial passages are of historical 
value, and could have been published 
without impropriety a century and a 


quarter after the events were recorded. 


One of these. and there are many. is 
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4,000,000 People Live in 
MOBILE HOMES! 


Do you know the law affecting 


this growing U. S. population? 


For Your Library 


THE LAW OF 
MOBILE HOMES 


By 


Barnet Hodes — G. Gale Roberson 


IT COVERS 
Statutes 
Ordinances 
Court Decisions 
Taxation 


Zoning 
Regulations 


Park Operators’ 
Rights and 
Liabilities 


Licensing 





* * * 


From American Bar Association Journal Nov., 1959 


“This book should be extremely helpful to all segments of the mobile homes 
industry as well as the practising attorney and the local government officers who 
are called upon to solve any of the legal problems resulting from the growth of 
the mobile home as a permanent residence for nearly 2 per cent of the American 
population. Moreover, it is one more example of the adaptability of the common law 


system in dealing with problems unimagined when the rules of law were evolved.” 


—Frank M. Covey, Jr. 


464 pages $14.75 


PUBLICATIONS DIVISION 


MOBILE HOMES MFRS. ASSN. 
20 N. Wacker Drive 
Chicago 6, Illinois 
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another lawsuit of even more interest 
libel suit which B.R. won 
against Cobbett. 

It was about a contested will to de- 


than the 


termine whether the decedent was in 
his right mind when he drew it. Appen- 
dix IV of Mr. Corner’s book gives 
chapter and verse on this. It dragged 
on for sixteen years and is still cited 
as authority on various points of law. 
Briefly, it is as follows: 

William Bradford, a very rich man 
and Attorney General of the United 
States, married the daughter of Elias 
Boudinot and Hannah Stockton. Rush 
had married Julia Stockton, the niece 
of Hannah and daughter of his close 
friend. Richard, who had signed the 
Declaration of Independence with him. 
All were intimate friends, as well as 
being related by marriage. 

In 1795 Bradford Rush _at- 
tended him as a physician. Bradford 


died. 
had drawn a will in 1788, and had 
superseded this by a will in 1793 which 
had never been properly witnessed. 
While delirious and on his deathbed, 
Bradford asked 
into pieces and said that he wished to 


for this will, tore it 


die intestate. The next day he had re- 
covered his senses and asked to make 
a final will which would supersede the 
1788 will. This was accordingly drawn, 
signed and witnessed by Rush and 
Bradford’s sisters. Boudinot was the 
executor. In this final will, Bradford 
had left Rush 100 pounds to help found 
the Pennsylvania hospital; so Rush 
appeared in the suit not only as a medi- 
cal participant but as a financially in- 
terested party. The suit was made by 
Bradford’s 


Boudinot. and Rush was called to testi- 


one of brothers against 
fy that Bradford was in full possession 
of his faculties when he drew his death- 


bed 


sisted that his son-in-law was not com- 


will. Boudinot. as executor, in- 
petent: and his testimony was in com- 
plete conflict with that of Rush, he, 
Boudinot, claiming that Rush was tes- 
tifying falsely on account of being a 
beneficiary under the 1795 will. 

As the suit dragged on, Boudinot 
was unable to account for quite a bit 
of Bradford’s stock in Hamilton’s new 
bank which had become immensely 
valuable. 

Ultimately the court decided against 
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Boudinot and ordered him to make res- 
titution, and declared that the 1795 
will was valid—so it was another “ver- 
dict for the doctor”. 

Subsequently, when someone at- 
tempted to reconcile Rush with his old 
friend Boudinot. the uncompromising 
doctor replied, “T shall never speak to 
him or shake his hand until I receive 
an abject apology for his nefarious at- 
tempts to rob me of my name and 


William Bradford of his property.” 
* * % 


You may be asking yourself how I 
happen to be interested in the fore- 
going. Although I have lived in Con- 
cord for forty years, | am a ninth gen- 
eration Philadelphian (my mother, née 
Charlotte Rush, being a great-grand- 
daughter of B.R.). I was also head of 
the history department of St. Paul’s 
School, Concord, New Hampshire, for 
many years. I knew most of the fore- 
going, but did not realize how widely 
Benjamin Rush’s medical pupils had 
spread through the United States. I 
used to be in politics in a small way; 
and Wendell Willkie 


that Rushville, Indiana, his home, was 


once told me 
named after Dr. Rush by one of his 
students, who settled out there; which 
is all the more interesting since Indi- 
ana even in Lincoln’s boyhood, was an 
almost uninhabited wilderness where “a 
circuit rider could ride for three days 
without ever seeing a human being”. 
E. D. ToLanD 


Concord, New Hampshire 


In Defense of the 
Status of Forces Agreements 

I note the letter in the December is- 
sue of the JouRNAL, page 1236, about 
NATO Status of 


Forces Agreement in your October is- 


my article on the 


sue, page 1033. I'm sure you receive 
letters similar to this about a good 
many of your articles: nonetheless, I 
want to state my position clearly... 
I’ve had no first-hand working ex- 
perience with the Japanese administra- 
tive agreement. But at least one of 
Mr. Morin’s assertions (“without right 
to a defense counsel equal in stature to 
the prosecuting counsel”) sounds like 
downright inaccurate information. 
Under 10 U.S.C., $1037, the United 
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States pays for defense counsel for an 
accused serviceman under certain cir- 
cumstances. The serviceman chooses 
his counsel (usually, I believe, from a 
list of attorneys chosen for their skill, 
legal ability and similar factors often- 
times by the bar of the country and the 
U. S. Embassy or armed forces) ; and 
the United States 
chooses. There’s no reason why he 


pays the one he 
should choose one not “equal in stature 
to the prosecuting counsel.” 

In addition to the three and one half 
years in England (three years of it 
under the NATO Status 
Agreement), | had fourteen months in 


of Forces 


what was then French Morocco—now 
just Morocco, of course—under the 
Caffrey-Bidault Agreement. It was sim- 
ilar to the NATO Status of Forces 
Agreement, although not like it in 
every respect. While trials there weren't 
conducted in the English language, an 
accused had a right to—and we always 
saw he actually had—a qualified in- 
terpreter. 

As to the other assertions Mr. Morin 
makes, the unvarnished fact is that 
many—perhaps most or all—of these 
countries didn’t ask us to station our 
\rmed Forces there, by and large. We 
asked them... 
if 


quarrel he has—seems to be with Con- 


Second: 


Mr. Morin’s quarrel 





gress, not with what I’ve said in this 
article. The Senate ratified the Status 
of Forces Agreement and Congress im- 
plemented it by legislation. The execu- 
tive department—it seems to me—can 
do nothing other than to attempt to 
carry out this legislative fiat in a way 
that attempts to (1) secure the best 
possible deal for our colleagues in the 
Armed Forces (2) maintain the best 
possible climate and (3) not leave any 
poorer impression of the United States 
than is absolutely necessary. That’s my 
thesis really. 
EaRL A. SNYDER 

Shaw Air Force Base 

South Carolina 


Capital Punishment 
Is a Warning 

Good for Donald E. Rohall’s re- 
sponse (all too brief) to the sickly Hen- 
ry argument (January, 1960) against 
capital punishment. One very impor- 
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tant consideration. not mentioned, is 
the terrific expense to taxpayers for 
housing, feeding. medical care, ete., of 
hosts of habitual criminals beyond re- 
covery—so many of whom are releas- 
ed. by the sentimentally soft executives 
and warped probationists, to prey 
azain upon the public. 

Executions should not only be 
prompt, but the entire prison popula- 
tion should be forced to witness them 
and the public invited—for, after all, 
an execution primarily is intended as 
a warning rather than revenge. 

Warren W. Grimes 
Washington, D.f 


Charitable Immunity 
and Liability Insurance 

In your issue of March, 1960, Mr. 
bracken in a letter commenting on the 
irticle entitled “Charitable Immunity: 
Why Abandon the Doctrine of Stare 
Decisis?” states that liability insurance 
rates show no increase which can be 
traced to immunity or the lack of it. In 
this. Mr. 


spect to hospital liability 


Bracken is wrong with re- 
insurance, 
ind I speak from personal knowledge. 

The 


charged a hospital directly reflects both 


liability insurance premium 
that hospital’s claim loss rate and the 
insurer’s claim loss rate on that class 
of risk. Quite obviously hospitals that 
have no immunity from suit will have, 
ind in fact they do have, a higher loss 
ate than hospitals that have such im- 
nunity and the premium charged such 
iospitals is higher by reason of that 
‘act and so is the premium charged all 
iospitals. 


J. H. Cotiins 


New York. New York 
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A noted jurist of the 19th Century once observed: 
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The Second American Revolution: 


ree Enterprise Under the Bill of Rights 


We have come a long distance, Mr. Kappes believes, from the laissez- 
faire philosophy of economics and government which were espoused 
by the Founding Fathers. We have learned that government unchecked 
may be tyrannical, but government also may be used to produce pros- 
perity and economic well being. The truth is, he concludes, that we need 
government to preserve both our liberties and free enterprise. This 
article is taken from an address delivered as part of a program of the 
Committee on Bill of Rights at the Miami meeting of the American Bar 


Association last August. 


by Charles W. Kappes, Jr. * Counsel of The Mutual Benefit Life 


orp 

THE GREAT REVOLUTION of 
modern times, the only one that has 
essentially changed the forms of soci- 
ety, was carried out, not by Russia. 
but by America...”' These are the 
words of a French Dominican priest. 
RK. L. Bruckberger. an acute and sym- 
pathetic observer of America today. 
lo him the effective date of the second 
\merican Revolution is the year 1914 
and he says that this “economic and 
social revolution is the only revolution 
in modern times to have achieved its 
aim”. 

Frankly, I hadn't realized that this 
country had undergone a revolution at 
the time of World War I. In actuality, 
of course. it hadn't in any literal sense 

profound changes, yes: a gradual 
evolution over several generations, 
yes:" but to use the word revolution is 
to exaggerate and. worse, to mislead. 

I cite this commentator at the out- 
set of this brief consideration of the 
interrelation of the Bill of Rights and 
uur American free enterprise system 
because my observations over many 
vears and more particularly my _re- 
search in preparing this paper have 
made at least one thing certain. While 
it is no longer tabu to discuss politics 
or religion on social occasions, it is 


still prudent to avoid mentioning the 


role of government in business lest one 





call 


deadly offspring of such discussions: 


down upon himself the seven 
prejudice, intolerance, recrimination, 
a profound ignorance and disregard 
of facts, dyspepsia, the jaundiced eye, 
and, all too often, broken friendships.* 
I respectfully suggest. therefore, as we 
take the pulse of free enterprise and 


sill of 


Rights continues to be an effective anti- 


seek to determine whether the 


biotic against the viruses which attack 
our cherished economic system, that we 
confine ourselves, as the physician does, 
to facts and observable phenomena, 
with whatever objectivity and calmness 
of mind we can attain: that we forgo 
the use of such inflammatory words as 
“revolution”, “reactionary” and “ex- 
ploitation”: that always we seek to see 
substance behind form and reality be- 
neath appearance. As Justice Holmes 
said: “The life of the law has not been 
logic: it has been experience.”” Let us 
see what conclusions experience will 


permit us to draw. 


The Inheritance of Free 
Enterprise 

I submit, in the first place, that free 
enterprise has been the accepted rela- 
tionship between government and »usi- 
ness since the founding of the Repub- 
lic. This is not to say, of course, that 


free enterprise is synonymous and co- 
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extensive with the much-used phrase, 
“The American Way of Life”." I trust 
that our American ideals have a richer 
content of moral and spiritual values 
than mere materialism or the making 
of money only. But the right of pri- 
vate economic enterprise, nonetheless, 
is an integral part of the American way 
of life. even though as we shall see, it 
was never written as such into either 
the Constitution or the Bill of Rights.‘ 

Surely when the colonists approached 
America their goal was freedom in 
many aspects. Some sought freedom 
from a state-imposed religion; some, 
freedom from varying types and de- 
grees of political despotism: and many 
freedom for each to make his own for- 
tune.“ The chance of attaining a meas- 


1. R. L. Bruckberger, THe Imace or AMERICA, 
(Viking, 1959), page 256. 

2. Ibid., page 259. 

3. For the extent and causes of these changes 
see any of three fascinating books: Frederick 
Lewis Allen, THe Bic CHance (Harpers, 1952); 
Eric F. Goldman, RENDEzvous wITH DESTINY 
(Alfred A. Knopf, 1953); Gerald W. Johnson, 
INCREDIBLE TALE (Harpers, 1950.) 

4. As one example out of the innumerable 
which might be cited, take Joseph H. Choate’s 
referring to the income tax act of 1894 as 
a “communist march on private property”, 
quoted in Burton J. Hendrick, BuLWaARK oF THE 
Repustic: A BIoGRAPHY OF THE CONSTITUTION 
(Boston, 1937), page 420. 

5. Cottectep Lecat Papers, page 306. 

6. To define the American way of life would 
depend on one’s viewpoint and the times in 
which he spoke. In Woodrow Wilson's view 
“free enterprise” had to be restored after its 
defeat at the hands of monopoly and trusts. 
See Eric F. Goldman, RENpDEzvous witH DEsTIN* 
(Alfred A. Knopf, 1953), page 219. 

7. For the way in which this right was taken 
for granted by the drafters and the reasons for 
this, see Carl Lotus Becker, Freepom anp RE- 
SPONSIBILITY IN THE AMERICAN WAy OF LIFE 
(Alfred A. Knopf, 1945), pages 89 ff. 

8. Ibid., page 7. 
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ure of economic independence in a 
land of opportunity was one of the 
beckoning rays that drew countless im- 
migrants to these shores. The dazzling 
sound of the word “liberty” itself per- 
vaded the economic as well as the 
political field. 

Furthermore, the American of colo- 
nial days, no less than his descendent 
and successor today, tended to consider 
government a friendly enemy, a neces- 
sary evil, something one must keep his 
eye on.” The concept of government’s 
having a potential for good is a mod- 
ern heresy, although it may be justi- 
fied.'° But Jefferson, who typified the 
thinking of the founding fathers, was 
wary of government. To him “the free- 
dom of the individual is always a pos- 
session wrested from government but 
increasingly threatened by it”,!! and 
it is perhaps true that every govern- 
ment tends to be tyrannical. Such, in 
any event, was the pre-Revolutionary 
view substantiated and documented by 
many grievances: taxation without rep- 
resentation, unwarranted searches of 
citizens’ homes, the quartering of un- 
welcome troops upon the householder, 
not to mention outright appropriation 
and confiscation of lands and goods. 
The catalogue of these offenses by gov- 
ernment, with personal attribution to 
King George III, appears in ringing 
phrases, of course, in the Declaration 
of Independence.!* 

Moreover, it is always helpful and 
encouraging to be able to cite philo- 
sophical backing for one’s position. 
Such 


economic free enterprise. Locke had 


support was not lacking for 
spoken of man joining in society with 
others “for the mutual preservation of 
their lives, liberties and _ estates”.1* 
This was the burden of the natural 
rights philosophy.!4 

Free enterprise, therefore, accom- 
panied the Constitution as a silent but 
accepted handmaiden at Washington’s 
inauguration. Hamilton, we must re- 
member, was the first Secretary of the 
Treasury. He was confronted with the 
staggering task of keeping the debt- 
riddled ship of state afloat.!° This he 
accomplished by recognizing the busi- 
ness elements of the new nation as the 
principal support of the Government.!® 


He believed that if government would 
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provide a favorable climate competi- 
tive private enterprise would do the 
rest. The commercial and trading peo- 
ple in their role as members of the 
Federalist Party accomplished the for- 
mer and the Federalists, in their capac- 
ity as the leading businessmen of the 
new country, fulfilled to a large extent 
the latter 
though Jefferson and the Anti-Federal- 


objective. Indeed, even 
ists soon assumed control of the na- 
tional administration and though they 
considered that agriculture was the pri- 
mary bulwark of national stability and 
favored restraints on business when 
the two interests clashed,!* Federalist 
economic doctrine continued in the 
ascendant, to a large extent, of course, 
with the aid of the decisions and enor- 
mous prestige of Chief Justice Mar- 
shall and his “sweeping concepts of 
national supremacy”.!* 

It was in this climate that the proto- 
type of the glamorous and fabulously 
successful entrepreneur cast his roman- 
tic shadow in the early years of the 
nineteenth century. Risking much and 
with the ineffable 


beauty of the clipper ship for his equi- 


profiting more. 


page and a land-bound syndicate to 
share the risk as well as the profits, 
the New England sea captain gave vis- 
ible proof of the validity of free enter- 
prise.!” Meanwhile. of course, in ever- 
expanding reaches across the Western 
mountains and plains, land, in a man- 
ner unique to history, was free for the 
taking or at least available with a mini- 
mum of formality and no money to 
pay.-" Ours has been “the experience 
of a people who for three centuries 
have been mainly engaged in the prac- 
tical task of subduing a virgin conti- 


9. As Professor Becker has said: “Our char- 
acteristic and traditional attitude is to view 
with alarm any new and unusual activity on 
the part of the government, and to point with 
pride to the new and unusual things that the 
people have done, and will always do on their 
own initiative if the government only refrains 
from undue meddling and minds its own busi- 
ness,” ibid., page 5. 

10. As G. B. Shaw says in the Preface to St 
Joan: “We must tolerate heresy because all 
evolution in thought and conduct must at first 
appear as heresy and misconduct.” 

11. Bruckberger, op. cit., page 59. 

12. “To prove this let Facts be submitted to 
a candid world—He has refused his Assent to 
Laws . . . He has forbidden his Governors, . . . 
etc.” 

13. John Locke, AN Essay CONCERNING THE 


TRUE, ORIGINAL EXTENT AND END oF CIVIL 
GOVERNMENT, written about 1689 and quoted in 
Arthur E. Sutherland, The Law and One Man 


Among Many (University of Wisconsin Press, 
1956), page 6, echoing the “life, liberty and 
> ag ll which was to find its way into the 

ifth Amendment. 

14. Becker, op. cit., page 15. 

15. Bruckberger. op. cit., page 115. 

16. William H. Young. Oce anp Ray's IntRO- 
DUCTION TO AMERICAN GOVERNMENT (llth ed., 
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nent to human use and habitation with 
a minimum of governmental authority 
either to assist or restrain them”.?! 

Such was the inheritance of free en- 
terprise. Only the minor hindrance of 
the political and economic influence of 
the planter interests of the South im- 
peded its onrushing career. After the 
War of Secession even this restraint 
evaporated.-* Now was the period of 
greatest expansion; the laying down of 
mighty fortunes (Vanderbilt in rail- 
roads, Mellon in banking, Pillsbury in 
flour, Armour in meat, Rockefeller in 
oil): now the development of the cor- 
porate form=* which made the expan- 
sion possible and the corporate security 
which compounded the effects of the 
corporate entity. Inventions and tech- 
nological marvels, the sewing machine, 
the Bessemer process, the uses of elec- 
tricity and oil; these, among many, 
were the fruits of this fabled period. 
Its bitter by-products we are told in- 
cluded the depletion of our national 
resources, the erosion of the land and 
the people?4—yearly industrial deaths 
in the tens of thousands and accidents 
in the hundreds of thousands: child 
labor and sweat-shops; filth and bru- 
tality.>° 

Thus flourished economic determi- 
nism in the latter years of the last and 
the early years of this century—a rich, 
colorful and luxuriant blossoming to 
be sure, an unrivalled boon for those 
who succeeded in its service, yet not 
without its dissatisfaction for those 
who were the losers in the competitive 
struggle, such as the farmer and the 
laborer: and for those whose skin was 
not thick enough—the humanitarians 


26 


of varying stripe, shape and color. 





Appleton-Century-Crofts, 1956), page 407. 

17. Young, op. cit., page 407. 

18. Edward S. Corwin, THe ConsTITUTION AND 
Wuat It Means Topay (Princeton, 1954), page 
vi; Thomas Reed Powell, VAGARIES AND VaRI- 
ETIES IN CONSTITUTIONAL INTERPRETATION (Co- 
lumbia, 1956), page 56 

19. For a brief description, see James Truslow 
Adams, Tue American (Scribner's, 1943), pages 
316 ff; and for more detail, Samuel Eliot Mor- 
rison, THE MARITIME History oF MASSACHUSETTS, 
1783-1860 (Houghton Mifflin, 1941), pages 339 ff. 

20. Becker, op. cit., page 8. 

21. Becker, op. cit., page 18. 

22. William iller, A New History OF THE 
Unitep States (George Braziller, Inc., New 
York, 1958). page 259. 

23. The first general corporation law, in New 
York, was adopted in 1848. 

24. Allan Nevins, OrDEAL oF THE UNION (Co- 
lumbia, 1947), pages 244 ff.; Miller, op. cit., 
pages 263 ff. 

25. Great Britain of course shared in these 
conditions. 

26. Many of them had an effective pen, e.g., 
Sarah Cleghorn, in ‘“‘The Conning Tower” of 
THe New York HERALD, January 23, 1915: 

The golf course lies so near the mill, 
That almost every day 

The laboring children can look out 
And see the men at play. 
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Tien, as throughout our history, we 
demonstrated the dichotomy of our 
na! onal nature. “Ruthlessness and hu- 

e dealing, respect for law and right 
an disregard for them, have run side 
by side: in almost equal degree we 


have exhibited the temper of conform- 


ity and of revolt, the disposition to 
submit voluntarily to law and custom 
when they serve our purpose and to ig- 


them when they cease to do so.”** 


The Flowering of Due 
Process 

such being the economic basis of 
our culture, let us consider how the 
law kept in step. To too many Ameri- 
cans. doubtless the Bill of Rights re- 
ceives respect only when it serves their 


purposes. This applies in the domain 


i property as well as civil rights. 
Certainly few would deny that the pur- 
pose of government is the welfare and 


safety of the people or that govern- 


g 
ment, at least nowadays, is held re- 
sponsible for assuring a high degree of 
economic well-being for the country.** 


lo say that the test is the “general 
welfare” only begs the question—each 
of us tends to equate the general good 
with his own. A recent cabinet officer, 
it will be recalled, considered what 
“was good for” his corporation “was 
good for the country”. The essence of 
the problem is whether the economic 
health of the nation will be subserved 
by a “hands off” attitude or by inter- 
vention on the part of government in 
business matters, or more accurately, 
the crucial factor is the extent to which 
government should intervene or refrain 
Irom so doing. 

Now. although economic free enter- 
prise is not guaranteed by the terms 
of the Constitution, either explicitly or 
even implicitly, a number of property 
rights are specifically protected by it: 
the obligation of contract (Article 1, 
$10): the right not to have soldiers as 
compulsory boarders in peace time 
( \mendment 3) :=" freedom from arbi- 
trary searches of one’s house and the 
seizure of one’s goods (Amendment 
1):%9 the right to be paid the fair 
\alue of any property taken by the 
government under its power of eminent 
(Amendment 5); and 


domain most 


important for our present inquiry, that 


portion of the Fifth Amendment which 
provides that the Federal Government, 
and under the Fourteenth Amendment 
the states, shall deprive no person of 
“property, without due process of law”. 

It is, of course, this “due process 
clause” that has done such yeoman 
service in behalf of free enterprise, and 
which, in part because it has never 
been fully defined, has been the sub- 
ject of more litigation and judicial 
interpretation than any other clause 
of the Constitution.*' Its pedigree is 
venerable and immaculate, via Madison 
and the Virginia Bill of Rights. all the 
way back to chapter 3 of 28 Edw. III 
(1335): 


condition he be, shall be put out of 


“No man of what state or 
his lands or tenements nor taken, nor 
disinherited, nor put to death, with- 
out he be brought to answer by due 
process of law.”* 

Up until the mid-nineteenth century 
the requirement of “due process” ap- 
plied to a fair and established legal 
procedure; it referred to the way in 
which the taking was accomplished ;*" 
it never prohibited the taking itself. It 
was, however, just one ironic year be- 
fore Chief Justice Taney said of the 
Constitution that: “It speaks not only 
in the same words, but with the same 
meaning and intent with which it spoke 
when it came from the hands of its 
framers,”** that the Court of Appeals 
of New York started the process of 
amending the Fifth Amendment by de- 
leting in effect the words “due process’. 
In the landmark case of Wynehamer 
v. People** that court set aside a state 
prohibition law as comprising, with re- 
gard to liquors in existence at the 
time of its going into effect, an act of 
destruction of property not within gov- 
ernmental power “even by the forms of 
due process of law”. Through this doc- 
trine, as Professor Corwin has pointed 
out, the Constitution soon came to pro- 
vide simply that “no person shall be 
deprived of property”, period.*® 





27. Becker, op. cit., page 19. 

28. Young, op. cit., page 407. Edward S. Cor- 
win, THE CONSTITUTION AND Wuat It Means To- 
pay (Princeton, 1954). 

29. Now obsolete. See Edward Dumbauld, 
Tue Britt or RIGHTS AND WHaT It MEANS Topay 
(University of Oklahoma Press, 1957), peges 
60, 134; and William O. Douglas, AN ALMANAC 
or Liserty (Doubleday, 1954), page 277. 

30. On this, too, Douglas is interesting, op. 
cit., pages 51, 247. 

31. Young, op. cit., page 94; Edward S. Cor- 
win, op. cit., page 248. 


32. Corwin, op. cit., page 215. 
33. Dumbauld. op. cit., page 90; Hendrick, 
op. cit., page 399. 
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How the Supreme Court bestowed 
its accolade upon this novel and far- 
reaching doctrine; how “property” be- 
came assimilated with “liberty”; and 
how the right to this protection of 
property was so portentously extended 
to corporations is an oft-told tale.** 
Equally familiar is the fact that the 
doctrine of the Wynehamer case, by 
way of Justice Field’s dissent in the 
Slaughter House cases."* finally incor- 
porated into the law of the land an 
entirely new concept, namely substan- 
tive due process." In other words, 
under the due process clauses of both 
the Fifth and Fourteenth Amendments, 
governmental regulation of business 
must not only gain the assent of the 
legislature and the executive but also 
it must pass the hostile scrutiny of the 
Supreme Court. As stated by Young: 


34. The Dred Scott Case, 19 Howard 393 
(1857). 

35. 13 N. Y. 378 (1856). 

36. Op. cit., page 216. 

37. For example. Corwin, op. cit., page 216. 
The cases include Santa Clara County v. South- 
ern Pacific Railroad, 118 U. S. 394 (1886): 
Grosjean v. American Press Co., 297 U. S. 233 
(1932). 

38. 16 Wallace 36 (1873). 


39. Hendrick, op. cit., page 399: Dumbauld. 
op. cit., pages 90 ff.; Robert L. Hale, Freepom 
THrovcn Law (Columbia, 1952). page 236; 
Sutherland, op. cit., pages 9 ff 
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Toward the end of the last century 
the Supreme Court gave the phrase a 
new meaning and a new direction which 
represented a sharp departure from the 
traditional view. Industrialization and 
urbanization of the nation were at that 
time revealing some of their less benev- 
olent aspects, and state governments 
were attempting by various types of 
remedial mitigate the 
evils of rapid expansion. The Court, 
repeatedly upset state ef- 
forts at regulating the economy. finally 
yielded to the idea that the “due proc- 
ess clause” conferred upon it the power 
to review legislation to determine if it 
contemplated an arbitrary or unreason- 
able limitation on property rights. The 
problem was not whether the judicial 


legislation to 


invited to 


or administrative procedures used by 
the state or prescribed by the law 
were fair but rather whether the leg- 
islation or regulation was itself proper. 
This use of the constitutional clause is 
usually referred to as substantive due 
process to distinguish it from the pro- 
cedural due process already described. 
The Court in a series of decisions pro- 
ceeded to invalidate state laws regulat- 
ing industry. hours of labor, wages, 
rate-fixing for utilities if not based on 
proper evaluation of economic factors, 
and other aspects of the economic 
relations of individuals and groups. It 
also discovered new limits on the stat- 
arising 

“due 


utory authority of Congress 

from the Fifth Amendment’s 
process” clause. In general. the Court 
seemed to interpret the clause as if 
it prescribed the economic tenets of 
Adam Smith and made them the law 
of the land.49 


To refer to Adam Smith, of course, 
is to invoke the entire apparatus of 
classical economics and. indeed, it was 
Smith and _ his 


Malthus. Mill 


whom the canonical economic gospel 


successors, Ricardo, 


and the others. from 
was received.4! This product,4? which 
was alien to American shores, called 
by Carlyle the “dismal science”, com- 
pounded of pessimism, the “tooth and 
ethics of 


dubious logic of Herbert Spencer was 


claw” Darwinism and_ the 


“dismal” surely but hardly a “science”. 
Yet by raising the beguiling image of 
a Xanadu which never existed in space 
and dating it back to a golden age 
which never existed in time.*" the 
classical economists, whose pages few 
businessmen probably did or do now 
read.44 produced the rationale by 
which in certain areas the beneficent 
American system of free enterprise 
into the doctrine of 


was contorted 
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laissez-faire—the anarchic view that 
business is above the law and beyond 
the reach of government: that govern- 
ment may not and must not “meddle” 
in economic matters; that politics and 
and distinct 


economics are separate 


and that a curtain as of magic fire 
impenetrably insulates one from the 
other.4° 

The appeal of this philosophy is un- 
deniably poignant to business and fi- 
nancial leaders, surrounded as it is by 
an aura of ineffable nostalgia, a sort 
of Weldschmerz for the good old days 
For, the truth of 
the matter is that government has been 


which never were. 


inextricably engaged in a joint ven- 
ture with a business from the begin- 
ning. 

Let us call to mind some examples: 

First. government from the outset 
has itself engaged in numerous types 
of business: maintaining the postal 
system, providing a water supply. 
building and maintaining highways. 

Second, there are certain interfer- 


ences by government which are so 
necessary as to be obvious and beyond 
exception. Among such are the fune- 
tions of police and fire departments, 
the regulation of highway traffic and, 
latterly, of radio and television. 

Third, there have always been cer- 
tain areas in which interference by 
government has been welcomed by the 
business community because it was to 
the latter’s advantage even though per- 
haps to the hindrance or expense of 
other sectors of the economy. Exam- 
ples are the protective tariff: copy- 
rights and patents: the nineteenth cen- 
tury land-grants to railroads: and sub- 
sidies to shipping and air lines. 

Fourth, by express constitutional 
grant the Federal Government wields 
a most puissant influence upon business 
through the power of taxation*® and 
the power to control interstate com- 
merce. 


All of this was not, of course, in- 





consistent with “free enterprise” but 
it did fly squarely in the face of the 
extremist position of laissez-faire. And, 
as we have seen, in the period from 
roughly 1865 to at least 1933, it was 
freedom from government restraint in 
a king-size package that was the eas) 
sell. Business possessed an enormous 
Not the 


least important reason for this was the 


influence over government. 


custom, nowhere duplicated in history 
except perhaps briefly in the Dutch 
Republic, of the best brains of the 
country being devoted from youth to a 
business career. Then as now of course 
the highest. policy-making echelons of 
government were heavily studded with 
businessmen and their brothers in law. 
During this period it was a major feat 
to get any, even mildly restrictive, 
legislation enacted against the power- 
ful opposition of such friends of big 
Nelson W. Aldrich** in 
“Czar” Thomas B. 
Reed and “Uncle Joe” Cannon in the 
House.** 


time the clamor from the hustings 


business as 
the Senate and 
Besides, when from time to 


reached such a pitch that something 
had reluctantly to be done, legislation 
Act, the 
state Commerce Act and the Pure Food 


such as the Sherman Inter- 
and Drug Act were put on the books. 
But these laws were enacted as a sop 
to public indignation and constituted 
a “sham to fool the country”.4" As 
Finley Peter Dunne had “Mr. Dooley” 
say: “What looks like a stone wall to 
a layman is a triumphant arch to a 
corporation lawyer.” 

Finally and tardily,°° however, Con- 
gress did take some faltering steps to- 
ward correcting some of the more 
blatant abuses, with respect to child 
labor, adulterated foods. unsanitary 
working conditions and the like. Iron- 
ically enough, these actions resulted in 
part from the outlawing of state regu- 
lation because of the interstate com- 
merce clause.”! Such efforts. however, 


were often flouted by arrant non-com- 
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41. Becker, op. cit., page 90. 
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jjiance on one hand; were ineffective 


lack of provisions for enforcement 


the other:°? and in between and 


‘r all, they did not always meet with 
licial favor. 


If this latter sounds like understate- 


nt, it will be well to emphasize that, 
itrary to the belief of those who 


‘rish the illusion that all-out laissez- 
jacre was ever more than a theoreti- 


ian’s dream (or nightmare. depending 


one’s viewpoint), (1) governmental 


zulation was historically directed to- 
ward the correction of specific abuses 
and not the destruction of free enter- 
prise: (2) the instruments of regula- 
tion were enactments of popularly 
elected legislators not the works of a 
bureaucracy seeking its own aggran- 
dizement in the form of greater govern- 
mental power and (3) the Supreme 
Court itself reflected an ebb and flow 
in its tolerance or rejection of govern- 
mental restraint on business." 

The record of the Supreme Court 
deserves some attention on this point. 
From 1873 to 1905 and again from 
1918 to 1936 we find the El Dorado of 
substantive due process in which the 
claim of a man (alone or in a group) 
to do business as he saw fit was pre- 
ferred to the legislative judgment that 
individual restraint was necessary to 
But there was 
a gap from 1906 to 1917 when regula- 


the general interest.”+ 


tion was in good repute”” and even at 
the height of the sentiment for non- 
interference certain restraint was per- 
mitted.°° Finally in 1937 came the 
dramatic reversal.”* and as Professor 


Sutherland has said: 


With our growing self-assurance in 
collective mastery over our economic 
fate. and with the increasing compli- 
cation of the arrangements by which we 
live. has come a fairly steady increase 
in collective intervention in what were 
once private matters. This has neces- 
sarily aroused protests in theory. and 
resistance in practice. from those who 
are hurt more than helped. For a time 
our Supreme Court tried. in spasmodic 
and unrelated 
and on 


litigation 
theories of 


instances of 
somewhat vague 


constitutional limitation. to set bounds 
to political control of the economy 
and to preserve the individual’s eco- 
nomic freedom from governmental in- 
tervention. This rugged individualism 
largely ended in 1937 at least so far 
as the federal courts are concerned.°% 





In theory then, substantive due proc- 
ess remains a subsisting constitutional 
principle. Since it depends, however, 
on the Court’s establishing its own 
criteria for reasonableness of regula- 
tion,”” such criteria inevitably vary 
with the changing composition of the 
Court, as well as shifts in the wind of 
public opinion to which the Court, one 
is told, is not unresponsive."” In any 
event this concept of due process, no 
matter the extent to which it may be 
currently in abeyance, does establish 
that our government is not one of un- 
limited power; and it does hold out 
a remedy against potential legislative 
excesses. 

As for laissez-faire, it is dead. For 
this we have the respected opinion of 
Herbert Hoover who as early as 1922, 
in American Individualism wrote: 


... we have long since abandoned the 
laissez faire of the 18th Century—the 
notion that is “every man for himself 
and the devil take the hindmost.” We 
abandoned that when we adopted the 
ideal of equality of opportunity—the 
fair chance of Abraham Lincoln. We 
have confirmed its abandonment in 
terms of legislation. of social and eco- 
nomic justice——in part because we 
is the hindmost 
who throws the bricks at our social 


edifice. in part because we have learned 


have learned that it 


that the foremost are not always the 
best nor the hindmost the worst—and 
in part because we have learned that 
social injustice is the destruction of 
justice itself. 


The Horn of Plenty 
What then is the situation today? 
The due process clause still occupies 
its accustomed niches in the Fifth and 
Fourteenth Amendments. Granted that 
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278 U. S. 235 (1929). 
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in Bunting v. Oregon, 243 U. S. 426, (1917); and 
compulsory workmen’s compensation legisla- 
tion in New York Central Railroad v. White, 
243 U. S. 188 (1917) were upheld. 

56. In Barbier v. Connolly, 113 U.S. 27 (1885), 
Justice Field himself, in reviewing an ordi- 
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night, conceded that ‘“‘neither the amendment— 
broad and comprehensive as it is—nor any 
other amendment, was designed to interfere 
with the power of the State, sometimes termed 
its police power. to prescribe regulations to 
promote the health. peace. morals, education, 
and good order of the people.” 

57. In Morehead v. New York, 298 U. S. £87 
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of late years the American people and 
their Supreme Court have become 
tolerant of governmental regulation of 
business in what is considered the gen- 
eral interest, yet as we have seen, regu- 
lation in the general interest has always 
been valid in theory.“! The earlier 
difficulties arose from the divergence 
between the views as to where the true 
public welfare lay of a majority of 
the Supreme Court on one hand and 
of the Congress and state legislatures 
on the other. In any event, Americans 
have on more than one occasion found 
their salvation in a spirit of compro- 
mise, with the generous use of a sense 
of humor, and by relying on the prag- 
matic teaching of experience rather 
than on dogmatic theories. 

Hence we have, to all appearances, 
in this year of grace 1959, reached a 
state of balance where the great issues 
of the past over the permissible extent 
of governmental power to restrain busi- 
ness have been resolved. Yet the con- 
cept of substantive due process has 
never been repudiated." As Shake- 
speare said: “The law hath not been 
dead, though it hath slept.”"* We may 
assume that in the fulness of time, if 
the occasion arises, this clause will be 
awakened from its repose to be called 
upon to protect private rights against 
an arbitrary government."* 

If then the spirit of compromise 
from the 
Founders®* has helped establish this 


which we have _ inherited 


contemporary equilibrium, perhaps we 
should also more often call upon our 
sense of humor to help us out of these 
tight places, for it has been observed 
with some accuracy that “alarm over 


pending actions by government on 


(1936), state regulation of wages of women and 
children was held invalid; in West Coast Hotel 
v. Parish, 300 U. S. 379 (1937), such legislation 
was sustained. 

58. Op. cit., page 33. 

59. Hale, op. cit., page 240. 

60. ‘‘Mr. Dooley”, again: “No matther wheth- 
er thi constitution follows thi flag or not, thi 
Supreme Coort follows thi iliction returns” 
(The Supreme Court Decisions). More pro- 
found authorities are available on request. 

61. Justice Roberts in Nebbia v. New York, 
291 U. S. 502, 505 (1934) in the heyday of sub- 
stantive due process stated: “The Fifth Amend- 
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welfare.” 
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economic matters, which frequently 
reaches almost pathological proportions 
when the decision is pending, almost 
invariably evaporates completely once 
the action is taken”.°° 

Finally, we fancy ourselves practical 
people: we believe that we can distin- 


Has 


there then perhaps been exaggeration 


guish between myth and _ fact. 


in the oft-announced demise of free 
enterprise? We know, of course, that 
business is rather stringently regulated 
by wage and hour legislation, by com- 
pulsory workmen’s compensation acts, 
and by a host of other laws; we know 
that the tax bite is a deep one. But it 
is also a fact that the American econ- 
omy is profiting abundantly over and 
above taxes. Much as we hesitate to 
admit it and although we keep our 
fingers crossed as we acknowledge it, 
we are demonstrably enjoying un- 
paralleled prosperity.°* To give some 
random statistics culled from the New 
York Times in recent weeks: 


July 12, 1959. A little more than a 
decade ago there were only 2.500 resi- 
dential (swimming) pools in existence; 
today there are well 150.000. 
The figure is expected to reach 
half a million by 1970. 

July 21, 1959. Yesterday .. . the 
Government reported that personal in- 
comes last month climbed to a record 
annual of $382.900.000.000. On 
Sunday it was revealed that the gross 
national product has been gaining by 
$13.000.000.000 during each of the 
last three quarters. 

July 27, 1959. The post-war rate of 
growth of the nation’s industrial output 
has been approximately one-fifth faster 
than indicated by the accepted statis- 
tical measurements, the Federal Re- 


over 


rate 
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serve Board said today. 

August 5, 1959. Like just about all 
other business developments, dividend 
news continues to be very good indeed. 
... Looking ahead Standard and Poor’s 
sees even brighter dividend news later 
this year. The organization forecasts 
a flood of year-end extras that will 
raise 1959 payments to a record high. 


In the face of such facts, in the face 
of better than two decades of economic 


“ 


prosperity, “a melancholy doubt ob- 
trudes itself upon the reluctant mind”, 
(in Gibbon’s phrase) as to whether the 
prophets of doom are true prophets. 
Must there not come a time when we 
are obliged to admit that our system is 
working? In spite of taxation, the 
governmental regulation of working 
conditions and the like, who is making 
the decisions in business and industry 
and commerce? A fair and impartial 
observer must, I submit, concede that 
it is management which determines to- 
day, as it always has, what and how 
much of its product shall be produced; 
what prices to charge; how and where 
to advertise and sell the product; how 
many workers to employ; when to 
build, how much to inventory, when to 
expand. This is free enterprise as it 
was understood in Hamilton’s time and 
as it exists today. 

“In our revolt against statism”, Pro- 
fessor Hale tells us “we must not forget 
that while the state is capable of de- 
stroying our liberties, it is also essen- 
tial to their very existence. We must 
rely on the state to restrain powerful 
private individuals from unduly re- 
stricting the liberty of weaker ones.”** 
As Vice 


Russians the other day: “The United 


President Nixon told the 
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States, the world’s largest capitalist 
country, has from the standpoint of 


distribution of wealth, come closest to 
the ideal of prosperity for all in a 
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classless society.” That is to say, we 


have substituted for an economy of 
money an economy of life. We have 
added to political democracy economic 
democracy. We have accomplished the 
throwing off of the harsh yoke of 
poverty. We have achieved a decent 
standard of living, along with dignity 
for the individual and political inde- 
pendence.‘® By the same token, our 
most insidious danger is not poverty or 
the threat of communist ambitions, it 
is rather that we are captivated by the 
craving for gadgets and the worship of 
a standard of living. We are distracted 
by the very materialistic obsession for 
which we chide the Russians and by 
this distraction we tend to be diverted 
from the fruits of the spirit which are 
truth and freedom, 

Thus we need government to pre- 
serve the liberties guaranteed to us by 
the Bill of Rights; and we need also to 
preserve free enterprise, because to 
the extent that we suffer one freedom 
to be weakened all are diminished.*! 
It is only if all our freedoms continue 
whole and unabridged: only if the 
fragile balance between restraint by 
government and restraint of govern- 
ment is maintained, that we can be 
sure that we yet enjoy our most pre- 
cious possession—the American Way. 
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the Doctrine of Judicial Immunity 


This is an account of a legal problem that arose in 1645 in the 
Massachusetts Bay Colony, involving the Deputy Governor and a lead- 
ing citizen of the colony. The story has strangely modern overtones. 


by Theodore Chase ® of the Massachusetts Bar (Boston ) 


\ RECENT OPINION of the Supreme 
Judicial Court recalls a dramatic in- 
cident which occurred in the early 
days of the Massachusetts Bay Colony 
and involved incidentally a doctrine of 
law which has been discussed by a long 
line of distinguished judges. In Joyce 
\. Hickey,' an attorney brought an ac- 
tion in tort for false arrest and false 
imprisonment against a judge of the 
Norfolk Probate Court who had ad- 
judged the plaintiff in contempt of 
court. The plaintiff alleged in his dec- 
laration that the defendant was not 
acting in his judicial capacity, since 
the contempt related to a matter which 
had terminated and was no_ longer 
pending before him. In the course of 
its opinion, written by the Chief Jus- 
tice, the Court quoted the language of 
Chief Justice Rugg in Allard v. Estes,* 
which was based in turn upon a state- 
ment of Chief Justice Shaw in Pratt v. 
Gardner :® 


It is a principle lying at the founda- 
tion of our jurisprudence, too well 
settled to require discussion, that every 
judge whether of a higher or lower 
court is exempt from liability to an 
action for any judgment or decision 
rendered in the exercise of jurisdiction 
vested in him by law. This immunity 
is founded upon considerations of pub- 
lic policy to the end that the adminis- 
tration of justice may be independent. 
based upon free and unbiased convic- 
tions and not influenced by apprehen- 
sion of personal consequences. 


This doctrine had a “deep root in the 
common law” before the colonies were 
settled in this country. Chancellor Kent 
traced it back through the Year Books, 
and concluded that the doctrine “is to 
be found in the earliest judicial rec- 
ords, and it has been steadily main- 
tained by an undisturbed current of 
decisions in the English courts, amidst 
every change of policy and through 
every revolution of their government” .+ 

Probably the earliest reference to the 
doctrine in Massachusetts jurisprudence 
occurred in 1645. in the case of the Hing- 
ham trained band, when John Win- 
throp, then Deputy Governor of the Bay 
Colony, was brought before the bar of 
the General Court to answer for his 
acts as a magistrate. The case marks 
an important step in the development 
of our system of American government 
and a fascinating example of early 
Massachusetts political turbulence. It 
provides at the same time a vivid por- 
trayal of the greatest of the founders 
of the Bay Colony. 
found in Win- 


throp’s own words, set out in his great 


The story may be 


journal, and supplemented by the rec- 
ords of the Governor and Company of 
the Massachusetts Bay.” Winthrop be- 
gins his account: “This court fell out 
a troublesome business, which took up 
much time.” Anthony Eames had been 
lieutenant of the Hingham trained band 
for seven or eight years and was now 
chosen as captain. While the appoin:- 


June. 1960 ° 


ment was awaiting confirmation by the 
General Court (as was necessary for 
all commissions in the militia of that 
day), “the greater part of the town 
took some light occasion of offence 
against him”, chose Bozoun Allen in- 
stead and presented his name to the 
magistrates. The magistrates composed 
the upper house of the colonial assem- 
bly and in a judicial capacity sat as 
the Court of Assistants. Each magis- 
trate likewise had limited jurisdiction 
in the town where he resided, and the 
county courts were made up of one or 
more magistrates residing in the county 
or appointed by the General Court, sit- 
ting with commissioners appointed by 
the General Court." Bozoun Allen was 
himself a member of the lower house, 
the Deputies, which consisted of two 
representatives of each of the towns in 
the colony, chosen by the freemen. 
The magistrates concluded that the ap- 
pointment of Allen might prove a mis- 
take, for Eames had been commander 
of the company for many years and 
Allen “had no other skill but what he 
learned from Eames”, and accordingly 
decided that 


the magistrates every 
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292 Mass. 187, 189-190, 197 N.E. 884 (1935). 
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officer should keep his place until fur- 
ther order. 

Upon the next training day Eames 
tried to take command, acting in reli- 
ance upon this order. But he was re- 
fused and advised to go home and give 
up his position honorably. The argu- 
ment waxed hot on the Hingham train- 
ing field, and angry words were spoken. 
One said, “What have the magistrates 
to do with us?” Another said, “It was 
but three of four of the magistrates, 
and if they had been all there, it had 
been Allen had 
brought more for them from the depu- 
ties than the lieutenant had from the 


nothing, for Mr. 


magistrates.” Another said he would 
die at the sword’s point, if he might 
not have the choice of his own officers. 
At this point the clerk of the band 
stood up above the crowd and called 
for a vote. So, in defiance of the magis- 
trained band 


trates’ order, the 


ceeded to elect Allen their captain, and 


pro- 


he exercised the company for several 
days thereafter. 

At this point the matter became 
somewhat of a religious issue. Allen 
had denied in the open field that any 
authority had advised him to lay down 
his place and thus put the lie upon 
those who had falsely reported the ac- 
tion of the magistrates, and he was 
accordingly called to answer before the 
church upon the next Lord’s day. Wit- 
nesses were produced pro and con, but 
Allen stoutly maintained his position. 
The pastor was Peter Hubbard, an out- 
spoken man and a leading exponent of 
individual liberties. His three brothers 
had been prominent in their support of 
Allen at the tumultuous scene on the 
training field, and one of them, Joshua, 
was the other Hingham representative 
in the House of Deputies. Peter Hub- 
excommunicating 
forthwith. but he 
was prevailed upon by the elders to 


bard was all for 
Lieutenant Eames 
put off this action for a day or two. 
Eames and some twelve others, realiz- 
ing that the minister was adamant in 
his resolution, thereupon withdrew 
from the church, declaring their de- 
cision before the whole congregation. 

Eames likewise determined to take 
action in the temporal sphere. Accom- 
panied by three or four leading citi- 
zens, he brought the whole matter to 
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the attention of the Deputy Governor 
and three other magistrates. They sent 
a constable to summon the principal 
offenders, including the fractious Hub- 
bard brothers, and ordered them to 
give surety for their appearance at the 
next session of the Court of Assistants. 
The offenders obeyed the summons, but 
the pastor got there first “and fell to 
expostulate with the said magistrates 
about the said cause, complaining 
against the complainants as tale bear- 
ers, taking it very disdainfully that his 
brethren should be sent for by a con- 
stable, with other high speeches, which 
were so provoking, as some of the 
magistrates told him, that were it not 
for respect to his ministry, they would 
commit him”. The offenders themselves 
denied the charges made against them, 
and they were bound over to the next 
Court of Assistants. 

Public indignation ran high in Hing- 
ham. Bozoun Allen made reproachful 
speeches about the Deputy Governor, 
saying that the book he had written 
about arbitrary government should be 
burned under the gallows, that if some 
of the other magistrates had written it, 
it would have cost them their ears if 
not their heads. The magistrates were 
quick to respond, and summoned five 
more citizens of Hingham before them 
for speaking untruths of the magistrates 
in the church, This set of offenders ap- 
proached the Deputy Governor private- 
ly and demanded to know their accus- 
ers. Winthrop answered them somewhat 
evasively, telling them so much of the 
cause as he could remember and refer- 
ring them to the secretary for a copy. 
He refused to tell them the names of 
their accusers on the ground that as a 
judge he was not bound to identify 
the informers before the day of trial. 
These offenders refused to give bond. 
Winthrop “labored to let them see their 
error, and gave them time to consider 
of it”. Seeing them some two weeks 
later in a session of the County Court, 
Winthrop again asked them to give 
bond for their appearance at the next 
session of the Court of Assistants, and 
upon their second refusal he commit- 
ted them to jail. 

The magistrates were clearly acting 
within their jurisdiction in hearing the 
information, summoning the offenders 
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and binding them over to the Court 
of Assistants with bond. The County 
Courts had no jurisdiction over crimes 
the punishment for which extended to 
life, limb or banishment, such juris- 
diction being reserved to the Court of 
(ssistants. The General Court was both 
a legislative and a judicial body. It 
sat as an appellate court, save in ex- 
traordinary matters where it might 
consent to take original jurisdiction. 
Only the year before, as a result of the 
famous dispute over Goody Sherman’s 
sow, the Assistants and the Deputies 
had been separated into two houses, 
with a speaker presiding over the !atter. 
The concurrence of both houses was 
necessary in legislative matters, but in 
judicial matters a majority vote of all 
the members of both houses was to 
decide if the two houses differed.‘ 

The next session of the General Court 
began on May 14, 1645, prior to the 
next sitting of the Court of Assistants. 
The adherents of Allen and supporters 
of the popular cause took advantage of 
this fact in an effort to thwart further 
criminal proceedings against those who 
had been held for trial before the Court 
of Assistants. Eighty-one residents of 
Hingham presented a petition to the 
General Court complaining generally 
that their liberties had been infringed 
by the action of the magistrates. The 
first signature on this petition was, as 
might have been expected, that of Peter 
Hubbard, and the names of his brothers 
and of Bozoun Allen appeared among 
the rest. The petition was first pre- 
sented to the Deputies, who were anx- 
ious to have it heard and accordingly 
sought the concurrence of the other 
house. The Assistants agreed that the 
petition might be heard provided that 
the petitioners would name the magis- 
trates of whom complaint was made 
and specify the charges in detail. This 
condition was communicated to the 
petitioners through their agents, Allen 
and Joshua Hubbard, who were them- 
selves deputies and therefore members 
of the court, and thereupon charges of 
false arrest and false imprisonment 
were formulated against the Deputy 
Governor, and two of the petitioners 
undertook the prosecution. 





7. Winthrop, Vol. II, pages 69-72, 115-119, 
160; Hutchinson, THe History oF THE COLONY 
AND PROVINCE OF MASSACHUSETTS Bay (edited 
by Laurence Shaw Mayo, Harv. Univ. Press, 
1936) Vol. I, pages 121-123. 
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The court assembled in the meeting 
h use, which since 1640 had stood on 
a ite now occupied by the Old State 
Building at 209 Washington Street. 
i.ers of the elders were present, and 
a creat assembly of people. Winthrop 
cave in with the rest of the magistrates 
but placed himself beneath them and 
wilhin the bar, and so sat uncovered. 
Many members of the court and of the 
assembly were grieved that he should 
take such a position, but Winthrop 
stated that, being criminally accused, 
he might not sit as a judge in the case, 
and if he were on the bench it would 
be a great disadvantage to him, for 
then he would not be at liberty to plead 
his own cause. The petitioners stated 
their case, and the defendant then arose 
to answer, 

John Winthrop was at that time 
fifty-seven years old and the leading 
man in the Bay Colony. He had been 
elected in England Governor of the 
Company of the Massachusetts Bay and 
had led the expedition which settled in 
Boston in 1630. He had been governor 
during more than half the period which 
had elapsed since that time. Both his 
father and his grandfather before him 
had been lawyers. He had been admit- 
ted to Trinity College, Cambridge, in 
1602 and was for many years after his 
graduation an active practicing attor- 
ney. He had secured an appointment 
as an attorney in the Court of Wards 
and Liveries, in which office he had 
served for several years. According to 
one authority, he had been appointed 
a justice of the peace at the age of 
eighteen years, and he had served in 
that capacity in England for many 
years prior to sailing for the new 
world.> Thus he was in a position to 
know the common law doctrine already 
established by the long line of cases to 
which Chancellor Kent later referred. 

The struggle between Chief Justice 
Coke and King James over the power 
of the judges began at the very time 
when Winthrop began his legal educa- 
tion, and continued during the years 
when Winthrop was gaining his ex- 
verience at the bar. Coke became Chief 
Justice of the Common Pleas in 1606 
ind almost immediately asserted the 
supremacy of the common law and of 


judges as the enunciators thereof. In 


November, 1608, there occurred the 
famous argument over the royal pre- 
rogative which is so vividly described 
by Mrs. Bowen in The Lion and the 
Throne. 

Only a few months before this argu- 
ment, at Easter Term, the Court of Star 
Chamber decided the case of Floyd v. 
Barker, which Coke reported in the 
seventh volume of his Reports. Suit 
having been brought against one of the 
justices of the grand sessions in the 
County of Anglesey and others, it was 
resolved by Popham and Coke, Chief 
Justices. the Chief Baron and Egerton, 
Lord Chancellor, and all the Court of 
Star Chamber, that when a grand in- 
quest indicts one for murder or felony, 
no conspiracy lies for him who is ac- 
quitted against the indictors, for they 
are compellable to serve the law and 
for this reason shall not be impeached, 
“for the law will not suppose any un- 
indifferent, when he is sworn to serve 
Lord Coke notes of the 


; 


the King”. 
decision: 


It was agreed, that in so much as 
the judges of the realm have the ad- 
ministration of justice, under the King. 
to all his subjects, they ought not to 
be drawn into question for any sup- 
posed corruption, which extends to the 
annihilating of a record, or of any 
judicial proceedings before them... 
for they are only to make an account 
to God and the King, and not to an- 
swer to any suggestion in the Star 
Chamber; for this would tend to the 
scandal and subversion of all justice. 
And those who are the most sincere. 
would not be free from 
calumniations. 


continual 


Volume X of Coke’s Reports was 
published in 1613, and this contained 
the Case of the Marshalsea, decided at 
Michaelmas Term in the tenth year of 
the reign of King James. In this case 
it was resolved that when a court has 
jurisdiction of the cause and proceeds 
erroneously, no action will lie against 
the judge, but when the court does not 
have jurisdiction of the cause the whole 
proceeding is coram non judice, and 
action will lie without any regard to 
the precept or process, for “it is not 
of necessity to obey him who is not 
judge of the cause, no more than it is 
a mere stranger” 

It may be that these very cases lay 
in John Winthrop’s mind when ne 
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arose to answer the petition. In any 
event, he said that he accounted it no 
disgrace to be named as defendant but 
rather an honor to be singled out from 
his brethren in the defense of a cause 
so just (as he hoped to make it appear) 
and of such public importance. And, 
he proceeded, he might plead to the 
petition, and so demur in law, upon 
three points: 


1. In that there is nothing laid to 
his charge, that is either criminal or 
unjust; 

2. If he had been mistaken either in 
the law or in the state of the case, yet 
whether it was such as a judge is to 
be called in question for as a delin- 
quent, where it does not appear to be 
wickedness or wilfulness: for in Eng- 
land many erroneous judgments are 
reversed, and errors in proceedings 
rectified, and yet the judges not called 
in question about them; 

3. In that being thus singled out 
from three other of the magistrates, 
and to answer by himself for some 
things, which were the act of a court, 
he is deprived of the just means of his 
defense, for many things may be justi- 


8. Lire AND LETTERS oF JouNn WINTHROP (by 
Robert C. Winthrop, Boston, 1869) Vol. I, pages 
214-224. 
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fied as done by four, which are not 
warrantable if done by one alone, and 
the records of a court are a full justi- 
fication of any act, while such record 
stands in force. 


But, went on Winthrop gravely and 
grandly, “he was willing to waive this 
plea. and to make answer to the par- 
ticular charges, to the end that the 
truth of the case, and of all proceedings 
thereupon might appear to all men”. 
And so this case, which might have 
been decided summarily upon a plea 
based on a doctrine then as now well 
established. went to trial on the merits, 
and became the principal business of 
the Colony’s highest deliberative body 
for the better part of the next six 
weeks. Some other business was accom- 
plished, to be sure: laws were adopted 
for the licensing of innkeepers and 
common victuallers and for the control 
of drunkenness; the Town of Sudbury 
was allowed twenty pounds toward the 
finishing of a bridge: a bounty was 
established for the killing of wolves: 
invitations were issued for subscribers 
to the and 
Saugus, and the Military Company of 
But the 
troublesome 


ironworks at Braintree 


Middlesex was established. 
most controversial and 
item on the docket was the petition of 
the Hingham residents. The difficulties 
encountered in dealing with the matter 
and the delay in reaching a decision 
were occasioned in considerable meas- 
ure by the procedure adopted, which 
was far more appropriate for legisla- 
tive than for judicial deliberation. 
Some of the deputies felt that the 
magistrates exercised too much power 
and that the present case offered a good 
opportunity to check this dangerous 
tendency. Most of the magistrates. on 
the other hand, felt that their authority 
had been slighted and that, if the situ- 
ation were not remedied, it would en- 
danger the commonwealth “and bring 
us to a mere democracy”. As a result, 
the proceedings at first were not con- 
ducted in an orderly fashion, each side 
striving to further its own view of the 


‘ 


matter, “so that the best part of two 
days was spent in this public agitation 
and examination of witnesses”. A joint 
committee of magistrates and deputies 
was then appointed to state the case— 


perhaps one of the earliest examples of 


606 





The Doctrine of Judicial Immunity 





such a joint committee in our legisla- 
tive history. 

The case having been stated and 
agreed upon, the magistrates and depu- 
ties withdrew to consider the matter 
separately. The deputies spent a whole 
day in debate and got nowhere, except 
for establishing an important parlia- 
mentary precedent. There was an equal 
division on the question of whether 
Lieutenant Eames had been properly 
confirmed in his office, and it was re- 
solved that in such a case the speaker 
should cast the deciding vote. The depu- 
ties then sent up to the magistrates to 
see how they were getting along. 

In due course the assistants submit- 
ted to the deputies ten findings of fact 
and five conclusions, with a request 
that the deputies concur therein. The 
findings branded the three Hubbard 
brothers as among the principal insti- 
gators and termed the charges against 
the Deputy Governor causeless and un- 
just. The deputies voted severally on 
each of the findings and then reported 
their own findings to the other branch. 
Among other things, the deputies found 
the Deputy Governor “did offend in 
saying that it was contrary to the law 
of God and man to know their accusers 
before the time of trial”. The magis- 
trates then replied to the findings of the 
deputies, and gradually in this manner, 
agreement was reached upon the four 
principal issues: (1) that the petition 
that 
those who were held to appear before 
the Court of Assistants and others that 
were parties to the disturbance at Hing- 


was false and scandalous; (2) 


ham were all offenders, though in dif- 
ferent degrees; (3) that they and the 
petitioners were to be censured; and 
(4) that the Deputy Governor ought 
to be acquitted. 

The two chambers of the General 
Court then came to a deadlock on the 
question of who should pay the court 
costs, The problem was referred to an 
arbitration board consisting of a group 
of church elders and six deputies. In 
the end, Joshua Hubbard was fined 
twenty pounds, his brother Edmund 
five pounds, Thomas and Peter two 
pounds each and Bozoun Allen five 
pounds. Fines in varying amounts 
were assessed against four of the other 
petitioners. The balance of the court 
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costs, amounting to approximately 


fifty pounds, was assessed against the 
rest of the petitioners, each of whom 
was required to pay twenty shillings. 
Lieutenant Eames was admonished, 
and the Deputy Governor was acquitted 
of all charges made against him. 

After church service the magistrates 
and the deputies took their places in 
the meeting house. the people came 
together and again the Deputy Gover- 
nor placed himself within the bar, 
while the Governor read the sentence 
of the court, whereupon Winthrop was 
asked by the court to go up and take 
his place again upon the bench, which 
he did accordingly. As the court was 
about to rise, he asked and was given 
leave “for a little speech”. 

John Winthrop then delivered a 
short oration on the authority of the 
magistrates and the liberty of the 
people which has since become justly 
famous. On the first topic he had this 
to say: 


I entreat you to consider that when 
you choose magistrates, you take them 
from among yourselves, men subject 
to like passions as you are. Therefore 
when you see infirmities in us, you 
should reflect upon your own, and that 
would make you bear the more with us, 
and not be severe censurers of the 
failings of your magistrates, when you 
have continual experience of the like 
infirmities in yourselves and_ others. 
We account him a good servant, who 
breaks not his covenant. The covenant 
between you and us is the oath you 
have taken of us, which is to this pur- 
pose, that we shall govern you and 
judge your causes by the rules of 
God’s laws and our own, according to 
our best skill. When you agree with 
a workman to build you a ship ora 
house. he undertakes as well for his 
skill as for his faithfulness, for it is 
his profession, and you pay him for 
both. But when you call one to be a 
magistrate. he doth not profess nor 
undertake to have sufficient skill for 
that office. nor can you furnish him 
with gifts. therefore you must run the 
hazard of his skill and ability. But if 
he fail in faithfulness, which by his 
oath he is bound unto, that he must 
answer for. If it fall out that the case 
be clear to common apprehension. and 
the rule clear also, if he transgress 
here. the error is not in the skill, but 
in the evil of the will: it must be 
required of him. But if the cause be 
doubtful. or the rule doubtful. to men 
of such understanding and parts as 
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ir magistrates are, if your magis- 
t) tes should err here, yourselves must 
hear it. 
The Deputy Governor having ended 
his speech, the court arose and the 
may strates and deputies retired to at- 
tend to their other affairs. 


lie atmosphere and _ conditions 
which formed a background for and 


,voked the case of the Hingham 


p 
trained band had long been in the mak- 
ing. Almost from the establishment of 
the Colony the freemen had felt that 


the magistrates exercised too great an 


trary power. As early as 1634 a 
of the 
manded and obtained an opportunity 


deputation freemen had de- 
to see the charter and read its pro- 
visions for themselves. The increasing 
pressure for publication of a body of 
laws represented an effort to clarify 
and limit the powers of the magistrates 
when not participating in a session of 
the General Court. This resulted in 
publication of the “Body of Liberties” 
in 1641, which was to be used on a 
trial basis for a period of three years, 
with a view to subsequent adoption of 
an official code. At this very same May 
session of the General Court in 1645, 
the three-year experimental period be- 
ing over, the General Court appointed 
committees from each county to draw 
up a body of laws and present them for 
the consideration of the court at its 
next sitting, and there ultimately re- 
sulted “The Book of the General Lawes 
and Libertyes” which was published 
in 1648.9 When the magistrates ob- 
jected to certain of the laws which it 
was proposed to include in this com- 
pilation, it was given out that the 
magistrates would have no laws, and 
this gave Winthrop occasion to write 
that treatise upon arbitrary govern- 
ment to which Bozoun Allen referred 
in such scathing terms. The deputies 
promptly seized upon a copy of this 
treatise and, pretending that the author 
was unknown, proceeded to have the 
book censored as a dangerous libel, but 
in this they failed. The case of Goody 
Sherman’s sow, involving a poor wom- 
an who had lost her pig on the one 
hand and the wealthy captain Keayne 
other, itself into a 
determined effort on the part of the 


on the resolved 
deputies to overcome the “negative 


vote” of the assistants, so that the 





deputies, who were superior in num- 
bers, could dominate all legislation by 
force of the majority vote. This re- 
sulted, as has been said above, in the 
separation of the two houses. And so it 
that Peter Hubbard 
citizens of Hingham seized upon an 


was and other 
incident involving the election of a 
captain of their local militia company 
as an opportunity to assert the liberty 
of the individual to vote and speak as 
he chose, without arbitrary interven- 
tion from the magistrates. 

While Winthrop went to some pains 
to deny the arbitrary nature of mag- 
denied 
sovereignty to the people and he held 
the pretensions of the deputies in con- 
tempt as matters that would “endanger 


isterial rule, nevertheless he 


the commonwealth and bring us to a 


mere democracy”. In his view the 


magistrates held a sort of “aristocratic 
stewardship as God’s vicegerents, with 
authority beyond popular limitation or 
control”, 


As a magistrate under the dominance 
of the English common law, he seems 
to have accepted the constitutional the- 
ory of Coke, who sought to interpose 
the customary and ancient law of the 
land between the growing absolutism 
of the Crown and the increasing im- 
portunity of the Commons, with sov- 
ereignty inhering in the judiciary. As 
a Puritan, however, he superimposed 
the law of Moses on the law of the 
land, and by ignoring the King on the 
one hand, and denying power to the 
representatives of the people on the 
other, he created the framework of a 
magisterial democracy. 


Most of Winthrop’s difficulties in ad- 
had 


root in this assumption of arbitrary 


ministration undoubtedly their 
power, and the inevitable outcome was 
the development of incipient democracy 
on the part of the people.!° 

The resistance to the power of the 
magistrates did not, of course, end 
with the acquittal of John Winthrop. 
When the marshal came to Hingham to 
collect the fines which had been im- 
posed, he was prevented from carrying 
out his duty. Peter Hubbard among 
others questioned the authority of his 
in the 
King’s name and argued that he could 


warrant because it was not 
never know wherefore he was fined ex- 
cept it were for petitioning, “and if 
they were so waspish that they might 
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not be petitioned, he knew not what to 
say to it”. Whereupon the good pastor 
was promptly summoned to appear 
once more before the General Court. 
The summons was left at his house and 
he disregarded it, and thereupon the 
constable was ordered to bring in his 
body, which the constable did upon 
the return day. Hubbard demanded of 
the court to know what law he had 
broken, and he was told that the charge 
amounted to a seditious practice and 
derogation and contempt of authority. 
Then he desired to see his accusers, 
and the marshal was called. Whereupon 
Hubbard demanded a trial by jury. 
His request was granted and the bill 
was drawn up. The jury “found that 
he seemed to be ill affected to this 
government and that his speeches 
tended to sedition and contempt of 
authority”, and he was thereupon fined 
twenty pounds.'! His parishioners 
took up a collection and paid their 
pastor’s fine,'? and the General Court 
later remitted the fines of some others 
who were too poor to pay them.!* 

As might have been anticipated, the 
Reverend Peter Hubbard later got into 
more hot water by identifying himself 
with the cause of the celebrated Dr. 
Child, the gentleman who insisted upon 
the right of direct petition to England 
and who was severely punished by the 
General Court for his pains.'4+ The 
magistrates demonstrated their pettish- 
ness several years later when Peter 
Hubbard was to preach at the marriage 
of one of his parishioners in a Boston 
church. Hearing of it, the magistrates 
forbade his presence “for that his spirit 
had been discovered to be averse to 
our ecclesiastical and civil government, 
and he was a bold man, and would 
speak his mind”.1® 

The “sad, unbrotherly contention” 
which fell out among the people of 
Hingham, “wasting them every way” 
continued for at least seven years “to 
the great grief of all other churches”.1® 





9. See introduction by Max Farrand to re- 
print published by Harv. Univ. Press, 1929. 
With charming inconsistency, the May, 1645, 
session also voted to exempt from taxation the 
property of each magistrate to the value of 
£500 


10. THe Cotontat Minn, V. L. Parrington 
(N. Y., 1927) pages 44-49. 

11. Winthrop, Vol. II, pages 255-256. 

12. History or HincHam, published by the 
Town (1893) Vol. I, page 4. 

13. Recorps oF MASSACHUSETTS Bay COoLony, 
Vol. Il, page 164. 

14. Winthrop, Vol. II, page 278. 

15. Winthrop, Vol. II, page 313. 

16. Johnson, WonpeR-WoRKING PROVIDENCE, 
1654, quoted in op. cit. note 12. 
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But notwithstanding all of this the 
Reverend Peter Hubbard 
their pastor until 1678, when he retired 


remained 


at the age of seventy-five, having served 
the parish for forty-three years. Cotton 
Mather in his brief memoir of Peter 
Hubbard of the 


episode which we have discussed and 


makes no mention 
fails to refer to any of the qualities in 
him which this episode appears to have 
brought out. Mather says that he was 
much admired for his well-studied 
sermons, that he did his studying stand- 
ing up, and that “there was no sort of 
men from whom he more turned away 
than those who, under a pretense of 
zeal for church discipline, were very 
pragmatical in controversies, and furi- 
ously set upon having all things carried 
their way”.17 


| AM PLEASED to have this oppor- 
tunity to be present at one of the re- 
gional meetings called by the Commit- 
tee on World Peace through Law of 
The 


work on which you have ventured may 


the American Bar Association. 
well be the most significant of our 
times, for it can set the pattern of the 
future of the world, and it may indeed 
decide whether or not this civilization 
of ours will survive at all. Your invita- 
tion came to me during the busiest week 
of our ecclesiastical year, Holy Week, 
but I could not fail to respond and to 
be with you for at least a short while 
because | feel in my heart the grave 
importance of your long-range efforts. 

It may seem strange at first that a 
churchman should interest himself in 
what you might consider to be only a 
matter of law. When you reflect, how- 
ever, that what you are seeking is 
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The Doctrine of Judicial Immunity 


It may be fitting to conclude with the 
powerful echo of Lord Coke and John 
Winthrop which resounds in the lan- 
guage of Chief Justice Shaw in Pratt v. 
Gardner :'8 


It is a principle lying at the founda- 
tion of all well-ordered jurisprudence, 
that every judge whether of a higher 
or lower court exercising the jurisdic- 
tion vested in him by law, and deciding 
upon the rights of others, should act 
upon his own free, unbiased convic- 
tions, uninfluenced by any apprehen- 
sion of consequences. It is with a view 
to his qualifications for this duty. as 
well in regard to his firmness as to 
his intelligence and his impartiality. 
that he ought to be selected by the 
appointing power. He is not bound, at 
the peril of an action for damages, or 
of a personal controversy, to decide 
right, in matter either of law or of 


world peace through law, you will un- 
derstand why it is impossible to sepa- 
rate the world of the spirit from the 
other «realities which take up your 
deliberations. We can set up the most 
elaborate machinery for peace that the 
world has ever known, but unless men 
seek peace in their hearts, the machin- 
ery will never work, and the peace we 
seek will prove elusive. At the same 
time, it is proper to say that it is not 
enough to proclaim peace or even to 
pray for peace. We must work for it, 
with a practical appraisal of a world 
beset by problems and exploited by the 
designs of the wicked. 

In simple terms, there is no short- 
cut to peace, there is no mechanical 
formula that is uttered once and the 
work is done. What is required of us is 
a much vaster effort, the intelligent 
planning of the institutions for peace 
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fact; but to decide according to his 
own convictions of right, of which his 
recorded judgment is the best, and 
must be taken to be conclusive, evi- 
dence. Such, of necessity, is the nature 
of the trust assumed by all on whom 
judicial power, in greater or lesser 
measure, is conferred. This trust is ful- 
filled when he honestly decides accord- 
ing to the conclusions of his own mind 
in a given case, although there may be 
great conflict of evidence, great doubts 
of the law, and when another man 
might honestly come to a different con- 
clusion. But in a controverted case, 
however slight may be the preponder. 
ance in one scale, it must lead to a 
decision as conclusive as if the weight 
were all in that scale. 





17. Cotton Mather, MaGnaia CHRISTI AMERI- 
cana (Hartford, 1855) Vol. I, pages 497-501. 


18. 2 Cush. 63, 68-69 (Mass., 1848). 


and the creation of that moral responsi- 
bility that will make them effective. 


a a * 


My random thoughts will be soon 


supplanted by your own profound 
studies in the juridical requirements of 
a workable law of nations. My presence 
here is intended to encourage you in an 
effort so necessary for the general wel- 
fare of humanity and to give the bless- 
ing of a man of religion to dedicated 
men of the law. If, from your efforts. 
the harvest you seek is forthcoming. 
generations of peaceful peoples will 
raise their voices in your praise and 
the Lord of the world will cause his 
benediction to descend upon you all. 
This is my prayer for you and for your 


project. 
RICHARD CARDINAL CUSHING 


Archbishop of Boston 
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The Profession of the Law 


This article was originally written to acquaint freshman law students 
at Saint Louis University with the worth of the profession they were 
about to enter. Professor Simeone lists three fundamental functions 
of the lawyer and expounds the qualities that lawyers should strive 


to possess in fulfilling each. 


by Joseph J. Simeone ¢* Professor of Law at Saint Louis University 


UCKED AWAY in an obscure book 
by G. K. Chesterton is a small chapter 
entitled “The Twelve Men”. In it Ches- 
terton describes a jury trial through 
the eyes of a layman on the jury. The 
judge, the attorneys, the sheriff all see 
the trial as a daily occurrence: a rou- 
tine. in which each plays his respective 
role. almost by rote. Here are Chester- 
ton’s words: 


And the horrible thing about all 
legal officials, even the best, about all 
judges, magistrates, barristers, detec- 
tives, and policemen, is not that they 
are wicked (some of them are good), 
not that they are stupid (some of 
them are quite intelligent); it is sim- 
ply that they have gotten used to it. 

Strictly they do not see the prisoner 
in the dock; all they see is the usual 
man in the usual place. They do not 
see the awful court of judgment; they 
only see their own workshop. 


But to the eyes of a layman with the 
sweet smell of the law fresh in his nos- 
trils and the enthusiasm of the novelty, 
the law is a new experience and the 
facts are judged with no taint of rou- 
tine. The layman, unlike the judge, 
loes not eye the plaintiff as just an- 
other plaintiff; the layman unlike the 
lawyer, does not see just another case; 
ind. unlike the sheriff, the layman does 
not see just another prisoner in the 
dock. The layman sees this plaintiff 
with a wrong crying to be redressed, 
or this defendant who is wrongly and 


unjustly sued. or this prisoner with his 


story to tell. To the layman each party 
stands as an individual with certain 
rights and duties. 

Have you ever asked yourself: “What 
is one of the most important, if not the 
most important occupation in our soci- 
ety?” The priest, doctor, dentist, engi- 
neer, architect? These professions, no 
doubt, are extremely important. The 
priest, minister or preacher performs 
important service. In a sense he is 
concerned with the physical welfare of 
man, but his work is primarily spiritual. 
His work gives meaning and worth- 
whileness to our daily lives. Again, the 
doctor and the scientist perform neces- 
sary and important work, but they are 
concerned primarily with people on an 
individual rather than social basis. The 
same is true of -all other professions 
and occupations. 

But what profession is it that gives 
order and peace to our society so that 
all men may pursue their daily lives in 
harmony and without fear? For us the 
answer is obvious. It is the law and the 
legal profession. The author of a re- 
cent best seller states what I have in 
mind: 


The law is the busy fireman that 
puts out society’s brush fires; that 
gives people a nonphysical method to 
discharge hostile feelings and settle 
violent differences; that substitutes or- 
derly ritual for the rule of tooth and 
claw. The very slowness of the law. its 
massive impersonality, its 
upon proceeding according to settled 
and ancient rules—all this tends to 


insistence 
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cool and bank the fires of passion and 
violence and replace them with reason. 
That is a tremendous accomplishment 
in itself, however a particular case 
may turn out. As someone has well 
said, the difference between an alley 
fight and a debate is law. What’s more, 
all our fine Magna Chartas and con- 
stitutions and bills of right and all the 
rest would be nothing but a lot of 
archaic and high-flown rhetoric if we 
could not and did not at all times have 
the Jaw to buttress them, to interpret 
them, to breathe meaning and force 
and life into them. Lofty abstractions 
about individual liberty and justice do 
not enforce themselves. These things 
must be reforged in men’s hearts every 
day. 


Listen to the last portion: Lofty 
abstractions about individual liberty 
and justice do not enforce themselves. 
These things must be reforged in men’s 
hearts every day. It is the legal profes- 
sion—men of high caliber with fire in 
their hearts to forge individual liberty, 
yet with the coolness of mind to be 
content with an adverse decision—that 
is the machinery to carry out these ob- 
jectives. In their daily activities law- 
yers may lose track of the worth of 
their profession and so let us look upon 
the functions and worth of this pro- 
fession. 

The lawyer is first of all a counselor 
to all manner of men in the varied 
crises of their lives when they most 
need advice. The counselor is the wise, 
the trusted. the respected adviser of a 
family, a client, or a business. The 
problems are infinite. The widow who 
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needs advice at a trying time places 
her full confidence in her counselor. 
The businessman in attempting to solve 
the intricacies of those rules promul- 
gated by bureaus seeks the knowledge 
and professional service of the coun- 
selor. The distraught wife with a family 
problem seeks a solution for her dis- 
rupted marriage. In these areas, and, 
of course, many others, the attorney 
with a knowledge of the principles of 
the law and with a wide and deep 
knowledge of human nature performs 
a private function that no other pro- 
fession performs, The lawyer is further- 
more a negotiator of private differences 
that inevitably arise. The lawyer hears 
words of Lincoln: 
*Discourage litigation. Persuade your 


and follows the 


neighbors to compromise whenever you 
can. Point out to them how the nomi- 
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nal winner is often the real loser in 
fees, expense and waste of time. As a 
peacemaker the lawyer has a superior 
opportunity to be a good man.” 

The lawyer is an advocate. This 
perhaps is the highest calling. The 
great lawyer will pursue and defend to 
the utmost the rights of his client. He 
will represent the high and mighty and 
the poor and the lowly with the same 
vigor. He will champion the cause of 
the individual against another private 
person, or against the government it- 
self. Whether the cause be popular or 
not he comes forward so that the in- 
dividual may have a fair hearing. He 
will seek to suppress the power of the 
whole of the government so that the 
rights of the individual will be safe- 
guarded in order that the rights of all 
are more secure. There is in all this a 
realization that each individual is a link 
in the chain of society. If one link is 
broken, the chain will surely break. 

The lawyer’s interest does not only 
lie in private responsibilities. The dedi- 
cated lawyer is also active in public 
affairs. In terms of community service, 
from the earliest days of our glorious 
history to the present, the lawyer is the 
legislator, the policy maker, the judge. 
He. above all, realizes the necessity for 
public service. He not only answers 
the call for, but actively seeks public 
service—in the lowliest bar committee 
and in the most responsible public of- 
fice. This is, of course, as it should be 
for he alone is best equipped to guide 
and direct the actions of other men. 
From the earliest days, therefore, the 
list of lawyers who have performed 
civic and political responsibilities is 
long and illustrious. 

These three—counselor, advocate 
and public servant—make our profes- 
sion unique in society. These responsi- 
bilities of private and community serv- 
ice have great significance. By com- 
pletely fulfilling these obligations we 
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make it possible for each person in the 
community to pursue his chosen pro- 
fession in the quiet that order brings. 

And in all this there is a fullness to 
our life and a sense of deep satisfac- 
tion. A deep satisfaction in knowing 
that another human being has in some 
way, even though small, been helped. 
This is significant in itself. Oh, | know 
that some will say that clients and others 
are constantly dissatisfied, that they 
criticize the legal profession, etc. But 
despite this, a lawyer cannot help feel, 
after putting in hours of toil, a sense 
of fullness for having built something 
with his own mind and heart. There i 


s 
a deep satisfaction in being able to 
help a body mangled by a machine or 
a lowly person charged with violating 
the law. There is a deep satisfaction in 
just being a lawyer. The multitude of 
problems that are presented, the in- 
finite varieties of proceeding. the intel- 
lectual stimulation that it affords is in 
itself rewarding. If you doubt me, 
accept a position in a factory punching 
a 3%” hole in a piece of metal for 
eight hours a day, five days a week. 
The sheer monotony of such a posi- 
tion would soon make me, for one, 
a zombie. In what other profession or 
occupation is one man a confessor, 
counselor, psychiatrist, friend and ad- 
viser? The lawyer in his little circle 
of friends performs untold minute serv- 
ices often without reward. How often 
does a lawyer listen to a distraught 
and confused person over the tele- 
phone, in a patient, unhurried manner, 
secretly wishing that they would let 
him alone? Although the pace is har- 
rowing, when the day is over, the satis- 
faction that comes in the night because 
someone has sought your help leaves 
you aglow. The routine, frustrations 
and anxieties of our daily lives tend 
to obscure the meaning and beauty of 
the legal profession. Let us strive never 
to get “used to it”. 
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The Selden Society and 





lis Significance for the American Lawyer 


Mr. Wiener discusses the history of the Selden Society, and its work, 
and then goes on to describe some of the seventy-seven volumes of 
common law historical documents and treatises that the Society has 
published. His article is particularly timely because the Society will 
meet in Washington, D. C., during the Annual Meeting of the American 


Bar Association. 


by Frederick Bernays Wiener * of the District of Columbia Bar 


PRECEDENT WILL BE broken this 
summer in the course of the American 
Bar Association Annual Meeting in 
Washington, when the Ceremonial 
Courtroom of the United States Court 
House will be the scene of a meeting of 
the Selden Society. On Tuesday, August 
0, 1960, at 4 p.M., Sir Cecil Carr, 
K.C.B., Q.C., F.B.A., the Society’s 
President, will deliver the Annual 
Selden Society Lecture; he will speak 
on “Maitland’s American Correspond- 
ents and the Founding of the Selden 
Society”. Sir Cecil’s address will be 
followed by a tea for the members and 
their guests elsewhere in the building. 

The fact that Chief Judge E. Barrett 
Prettyman of the United States Court 
of Appeals for the District of Columbia 
Circuit and Chief Judge David A. Pine 
of the United States District Court for 
the District of Columbia have made 
those facilities available attests to the 
esteem in which the Society is held. 
Yet it is an organization largely un- 
known to most American lawyers. 

This brief sketch will endeavor to 
explain what the Selden Society is. 
what it has done. what it is doing, and 
why its activities should be of interest 
to the American Bar. 

The Selden Society was founded in 
England in 1887, largely through the 
efforts of Professor Frederic William 


Maitland, “to advance the knowledge 
and to encourage the study of the his- 
tory of English Law, especially by the 
publication of original documents and 
the reprinting or editing of works of 
sufficient rarity or importance”. 

From the start, the Society’s work 
evoked the keenest interest in the 
United States. Among its first Ameri- 
can members were Fuller, C. J., and 
Gray, J., of the Supreme Court of the 
United States: O. W. Holmes, Jr., then 
of the Supreme Judicial Court of Mas- 
sachusetts; Justice R. S. Taft of the 
Supreme Court of Vermont; and three 
law school deans, Langdell of Harvard, 
Dwight of Columbia and Bispham of 
Pennsylvania. Interestingly enough, 
another of the earliest members was 
Mr. Justice Prescott of the Supreme 
Court of the Hawaiian Islands—which 
were then still an independent mon- 
archy. 

As early as 1888, Maitland wrote 
Dean Melville W. Bigelow of the Boston 
University Law School: 


We are very dependent on our 


American subscribers. I can’t tell why 
it is, but certainly you seem to care a 
deal more for legal history on ‘your 
bank of the Atlantic than we do here. 
It is a malarrangement of the universe 
which puts the records in one continent 
and those who care to read them in 
another. ! 


June, 1960 ° 


Over the years, many American law- 
yers and scholars have held member- 
ship in the Selden Society, among them 
two Chief Justices of the United States 
and numerous other Justices of the 
Supreme Court, as well as many Presi- 
dents of the American Bar Association, 
including Mr. Randall, the present in- 
cumbent, and Mr. Seymour, the Presi- 
dent-Elect. Indeed today some 55 per 
cent of the individual members of the 
Society are Americans. The Society’s 
Vice Presider.ts have included an Amer- 
ican judge and the dean of an Ameri- 
can law school, and today five members 
More- 


number of the 


of its Council are Americans. 
over, a_ substantial 
Selden Society's published volumes rep- 


work of 


scholars, and the same is true of vol- 


resent the American legal 
umes now in the press and in publi- 
cation. 

This should not occasion surprise. 
As Professor Samuel E. Thorne, then 
of Yale Law School and now of Har- 
vard, said in a lecture delivered in 
London in 1952, 


American law does not begin in 1607, 
or 1620, or 1776. It begins when Eng- 
lish law begins, and its sources are 





1. Letter Maitland to Bigelow. July 31, 
1888, in Ault, The Maitland-Bigelow Letters, 
37 B. U. L. Rev. 285, 293 (1957). 
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The Selden Society 


precisely those the Selden Society is 
engaged in publishing. The Year Books 
lie back of our law as they do of 
yours, and the slow evolution of the 
ideas by which Englishmen regulated 
their legal relationships with one an- 
other is as important and interesting 
on the other side of the Atlantic as it 
is on this. 


It must be admitted at the outset that 
legal history can hardly be considered 
a bread-and-butter subject. The num- 
ber of modern controversies that have 
turned in any degree on black-letter 
texts or on what the early records re- 
veal can be counted on one’s fingers.” 
and it would scarcely be safe to assume 
that there will be many more in even 
the next fifty years. 

Still, study of the past—in this in- 
stance, of the distinctly remote past— 
does serve to emphasize that the critical 
areas of judicial administration have 
not changed substantially over the cen- 
turies. It is more than interesting, it is 
enlightening—indeed, it is humbling— 
to learn that the law’s delays, the law’s 
complexities, and the quest for justice, 
were problems as little susceptible to 
quick or pat answers for their solution 
in the thirteenth century as in the 
twentieth, And the circumstance that a 
royal judge in the early 1300's, Sir 
Hervey de Stanton of the Common 
Bench, was known to the Bar of that 
day as “Hervey the Hasty”? is surely a 
revealing commentary on the timeless- 
ness of judicial human nature. 

And so, whether or not the study of 
legal history can be deemed “practical”, 
it is assuredly interesting, even fasci- 
nating. And, lest this view be dismissed 
as simply a personal idiosyncrasy, it 
is a fact that the Selden Society’s total 
membership has more than doubled in 
the past ten years, and that its Ameri- 
can membership has nearly tripled in 
the same period. 

It is thus appropriate to turn to 
what that Society has done. Up to 
now (May, 1960), it has published 
seventy-seven volumes of early texts, 
eight lectures. and the Table Talk of 
its namesake, John Selden, in a version 
carefully and lovingly edited by the 
late Sir Frederick Pollock.® 

The seventy-seven volumes—all of 
which, by the way, are still available 
either in print or in photolith—cover 
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every field of the law. Some contain 
excerpts from plea rolls, that unique 
series that extends back to A.p. 1194, 
almost literally to the time of legal 
memory, of which it has truly been 
said that “their contents are more in- 
teresting than most chronicles and they 
tell us more about England... than we 
can find in a dozen treatises.” Some 
reprint the Year Books, those intensely 
human reports of what was actually 
said in court by Bench and Bar six 
and a half and seven centuries ago. 
Others recall to memory the all but 
forgotten General Eyre. Still others 
record the work of particular courts. 
from the lowest to the highest, of gen- 
eral as well as of specialized jurisdic- 
tion. A number of Selden Society vol- 
umes reprint old textbooks and for- 
mularies. And, finally, there are vol- 
umes that deal with particular branches 
of the law and with legal education. 
The survey that follows is necessarily 
sketchy. 

Plea Rolls. Maitland’s edition of 
Select Pleas of the Crown, which illus- 
trated the workings of the ordeals of 
fire and water, and showed how upon 
their abolition a substitute form of trial 
was found in the jury, started the 
series. The personal administration of 
justice by King John himself from 
1198 to 


volumes.‘ 


1212 is reflected in several 

Another, written by Sir 
Cyril Flower, introduces readers to the 
contents of the Curia Regis Rolls over 
the years 1199 to 1230.5 

Three particularly interesting books 
transcribe the rolls on which Bracton 
based his treatise, De Legibus et Con- 
suetudinibus Angliae. As is tolerably 
well known, the treatise was drawn 
from a Note Book which was prepared 
under Bracton’s direction, and then 
lost. After many centuries, it was dis- 
covered by Vinogradoff and then edited 
by Maitland. The Note Book in turn 


consisted of excerpts from plea rolls, 


and it is these rolls. on which Bracton’s 
directions to his clerks still appear— 
e.g., volo, “Il want this”, for the pas. 


that Lady Stenton 





sages to be copied 
transcribed and edited for the Selden 
Society.” 

Year Books. After Maitland finished 
his monumental History of English 
Law Before the Time of Edward I—it 
is known and cited as Pollock and 
Maitland, but Pollock actually wrote 
only the first chapter—he became con- 
vinced that the prerequisite to any de- 
finitive study of the next period was a 
new and critical edition of the Year 
Books. Those of Edward I and Edward 
III had been published in the Rolls 
Series, so-called because edited under 
the superintendence of the Master of 
the Rolls. The Selden Society accord. 
ingly applied itself to the Year Books 
of Edward II, the text of which in 
Serjeant Maynard’s black letter edition 
of 1678 was particularly corrupt. All 
told, the Society has published twenty- 
two volumes of the Year Books of Ed- 
ward II, and more are in preparation. 

Each of these volumes prints in Law 
French what was said in court, supple- 
ments the report with the enrolled pleas 
in the same case in Latin—and con- 
siderately supplies a translation of each 
into English! The first Selden Society 
Year Book, edited by Maitland, con- 
tains in its introduction an_ entire 
grammar of Law French—an amazing 
performance that still ranks as a stand- 
ard text.! 

Reports of Eyres. \tinerant justices 
hearing civil actions and trying cases 
of felony go back well into the reign 
of Henry II in the twelfth century, and 
are a familiar But the 
General Eyre, which was administra- 


institution. 


tive and fiscal in character as well as 
judicial. and which in time became 
such an engine of oppression that Par- 
liament protested against its frequency, 
was nearly forgotten until the Selden 
Society published The Eyre of Kent of 





2. Thorne, Sir Edwerd Coke, 
page 3. 

3. United States v. Wood, 299 U. S. 123; 
Vidal v. Girard’s Executors, 2 How. 127; Dyson 
v. Rhode Island Co., 25 R. I. 600, 57 Atl. 771; 
Stevens v. Union Railroad Co., 26 R. I. 90, 58 
Atl. 492. 

4. Y. B. 1 & 2 Edw. II (S. S. vol. 17) xxvii, 
note 1. 

5. Pollock, ed., THe Tasie TatkK or JoHN 
Seipen (1927). 

6. Powicke, 54 Eng. Hist. Rev. 704, quoted 
in Sevect Cases oF ProcepurRE WITHOUT WRIT 
(S. S. vol. 60) clxix. 
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7. Preas Berore THE KING oR His JuUSTICES, 
1198-1202 (S. S. vols. 67 and 68). Two more 
volumes, covering the years 1203-1212, are in 
preparation. 

8. INTRODUCTION TO THE CURIA Recis ROLLs, 
1199-1230 (S. S. vol. 62). 

9. ROLLS OF THE JUSTICES IN Eyre For LIN- 
COLNSHIRE, 1218-1219, AND WORCESTERSHIRE, 1221 
(S. S. vol. 53); id., ror YorKsuHIRE, 1218-1219 
(S. S. vol. 56); id., For GLOUCESTERSHIRE, WaR- 
WICKSHIRE AND SHROPSHIRE, 1221-1222 (S. S. 


1 & 2 Edw. II (S. S. vol. 17) 
xxxiii-]xxxi. 
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& 7 Edw. Il (1313-1314) .1! 
Records of Particular Courts. The 
eadth of the Selden Society’s inter- 

ts is perhaps most graphically illus- 
ated by the wide range of tribunals 
hose work and jurisdiction is reflected 
its volumes, 

There are cases from manorial and 

her seignorial courts'* and from the 
let court of Norwich,'* then one of 
ie largest cities of England. The three 
-uperior courts of common law are 

illy represented. The Year Books re- 
ort proceedings in the Common Bench. 
\ volume of Select Cases in the Ex- 
hequer of Pleas'* explains how a judi- 
ial department came into existence in 
le Exchequer and ultimately developed 
into one of the three principal common 
law courts. And five published volumes, 
to be supplemented later by a sixth, 
throw a new and revealing light on the 
origin and the jurisdiction of the Court 
of King’s Bench.!” 

For fifteen years, Professor G. O. 
Sayles studied the plea rolls of that 
tribunal: the books just mentioned re- 
flect his labors, for which he has al- 
ready been awarded the Ames Medal 
and Prize by the Harvard Law School. 
He completely explodes the traditional 
view that the King’s Bench handled 
criminal business while the Common 
Pleas dealt with civil litigation: he 
shows. on the basis of the actual rolls, 
that the Court of King’s Bench dealt 
with any kind of case that had any 
bearing on the royal revenues, while 
the Common Pleas frequently heard 
appeals of felony. Otherwise stated. 
“common pleas” did not relate to the 
nature of the cases, but to the quality 
of the litigants. So when an action 
concerned the King or was regarded by 
the King as of interest to him, it was 
brought before the Court of King’s 
Bench. Consequently these volumes 
completely revolutionize and supplant 
all of the prior learning about the 
King’s Bench and so represent a unique 
contribution to our knowledge of legal 
history.!& 

Two books deal with cases in the 
Exchequer Chamber,!* the assembly of 
all the judges of England which sat to 
resolve difficult points of law long be- 
fore it was formally established as a 
court, 


At the top of the judicial pyramid 
was the King’s Council. to which cases 
of difficulty were often referred. One 
volume deals with cases there from 
1243 to 1482.'* Another covers cases 
in the Council of Henry VII, 1486- 
1507,'® a period and a tribunal in 
which are found the origins of the Star 
Chamber. Interestingly enough, those 
cases show that an essentially moderate 
jurisdiction was first exercised there; 
the excesses came much later. Two 
more volumes report cases from the 
Court of Star Chamber in a later 
period. from 1477 to 1544.2" All of the 
last three throw interesting light on, 
though they do not definitively solve, 
the still cloudy origins of the Star 
Chamber and the relation thereto of 
the much debated but as yet not wholly 
clear Act pro camera stellata. 

Of the specialized courts represented 
in the Selden Society’s publications, 
the Chancery! and Admiralty?* exer- 
cised a jurisdiction that has long since 
become a part of the common law. 
Not so, however, with some of the 
others, such as the courts of the forest, 
which existed to administer the body 
of forest law that protected the right 
of chase in the royal forests:** or of 
the Court of Requests, which was essen- 
tially a court of poor men’s causes;** 
or of the Court of Wards and Liveries, 
whose function it was to guard the 
King’s rights to the incidents of mili- 
tary tenure as long as those existed.*° 

Finally, there was the Jewish Ex- 
chequer, constituted by the Crown at 
a time when Jews were regarded as 
the property of the King. The Justiciarii 
Judaeorum, who had the status of 
Barons of the Exchequer, had jurisdic- 
tion in all matters between Jews or the 
Jewish Community on the one hand, 
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Frederick Bernays Wiener is a 
member of the District of Colum- 
bia Bar who has had a number of 
articles in the Journal. At present 
he is a State Correspondent for 
the Selden Society, and describes 
himself as “a very enthusiastic 
student of legal history since law 
school days, who can read with fa- 
cility and accuracy any medieval 
legal text—once it is translated 
into English.” 





and the Crown or Christians on the 
other. The introduction to Select Pleas, 
Starrs, &c. of the Jewish Exchequer,>" 
which traces the steps that led to the 
Jews’ expulsion from England in 1290, 
parallels in uncanny fashion—it was 
written in 1901—the sequence of events 
from 1933 to 1945 in Nazi Germany. 
Treatises and Formularies. Even in 
the earliest days, there were textbooks 
to supplement what the lawyer or the 
student might find in the Year Books. 
(None but the judges or other royal 
officials had access to the plea rolls.) 
Many of those texts have been or 





11. S. S. vols. 24, 27, and 29. See also Sexect 
BItts In Eyre (S. S. vol. 30), which prints docu- 
ments showing that many civil proceedings at 
the General Eyre were begun bill rather 
than by writ. An edition of THe Eyre or 
Lonpon, from the year 1321, is in preparation. 

12. Setect PLEAS IN MANORIAL AND OTHER 
Sercnorrat Courts (S. S. vol. 2). 

13. Leet JuRISDICTION IN THE City or NorwicH 
(S. S. vol. 5). 

14. S. S. vol. 48. The cases range in date from 
1236 to 1300. 

15. Serect Cases IN THE Court or Krnc’s 
BencH UNDER Epwarp I (S. S. vols. 55, 57, and 
58); id.. unpER Epwarp II (S. S. vol. 74); id., 
UNDER Epwarp III, 1327-1340 (S. S. vol. 76). 
The final volume will cover the balance of 
Edward III's reign. from 1341 to 1377. 

16. Professor Sayles’ researches are conveni- 
ently summarized in his 1959 Selden Society 
Lecture, “The Court of King’s Bench in Law 
and History”, which has just been published. 

17. Setect CASES IN THE EXCHEQUER CHAMBER, 
i (S. S. vol. 51); id., 1461-1509 (S. S. 
vol. 64). 
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18. Sevect Cases Berore THE Kinc’s CounciL 
(S. S. vol. 35). 

19. Setect Cases In THE CouNcIL oF HENRY 
VII (S. S. vol. 75). 

20. Setect Cases IN THE STAR CHAMBER, 1477- 
1509 (S. S. vol. 16); id., 1509-1544 (S. S. vol. 
25). 

21. Serect Cases 1n CHANCERY, 1364-1471 
(S. S. vol. 10); Reports or Cases, CHIEFLY IN 
CuHancery, by Lord Nottingham, 1673-1676 
(S. S. vol. 73). The second volume of Lord 
Nottingham’s Chancery Cases, covering the 
years 1676 to 1682, is in preparation. 

22. SeLtect PLEAS IN THE CouRT OF ADMIRALTY, 
1390-1404, 1527-1547 (S. S. vol. 6); id., 1547- 
1602 (S. S. vol. 11). 

23. Serect Preas or tHe Forest (S. S. vol. 


). 

24. Secect Cases IN THE Court oF REQUESTS. 
1497-1569 (S. S. vol. 12). For a brief account 
of this tribunal, see 1 Holdsworth, History or 
EnciisH Law (7th ed. 1956) 412-416. 

25. A volume of Decrees anp Cases IN THE 
Court oF Warps AND Livertes is in preparation. 

26. S. S. vol. 15. 
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will be made available by the Selden 
Society. 

Thus, a new edition of Bracton is in 
preparation. It is based on Professor 
Woodbine’s text?*—but will include a 
Fleta, 


forth the state of English law as it 


translation. a work that sets 
stood after the rules expounded by 
Bracton, had been significantly modi- 
fied by the transforming legislation of 


Edward I, 


lished: the first portion has already 


is similarly being pub- 


appeared.** 

Other published texts do not purport 
to deal with the entire corpus. Brevia 
Placitata,*" a treatise from the mid- 
thirteenth century, contains precedents 
for pleading in the King’s courts; each 
writ is followed by the Count (.e., the 
complaint or declaration), the formal 
defense, and the reply. It is just as 
much a lawyer’s tool as any formbook 
of today. The Court Baron*® contains 
the text of four treatises on the busi- 
ness of manorial courts, each a guide 
to the steward who held such a court 
on behalf of the lord of the manor. 
Casus Placitorum,"' on the other hand, 
was essentially a work for the instruc- 
tion of law students. It is a case and rule 
book, drawn from actual cases, and 
apparently made from notes written 
down in court. Many of the cases are 
ascribed to judges of Henry III's reign 
by name, and thus they mark the 
earliest stage of English law reporting. 

Other texts plough new ground. The 
Mirror of Justices,** the contents of 
which Lord Coke devoured “with un- 
critical voracity”, has been character- 
ized as the closest to a practical joke 
that legal literature has ever perpe- 
trated." In a long list of “abuses” it 
complains bitterly that an indicted per- 
son must face a jury! Maitland’s in- 
troduction to this volume has become 
a classic. 

Finally, mention should be made of 
the latest Selden Society publication. 
Royal Writs in England from the Con- 
quest to Glanvill.** This title hardly 
suggests, indeed it all but conceals, the 
significant contribution made therein 
to our knowledge of how the common 
law actually developed. We know how 
the law stood in 1189, and what the 
forms of writs then 


were, from the 


work known as Glanvill, and we know 
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that “The contrast between Glanvill 
and the Leges Henrici Primi is very 
marked.”*® The unique contribution 
of the newest volume, edited by Dr. 
Van Caenegen, of Ghent, is that instead 
of trying to trace the history of the 
common law backwards, with Glanvill 
as the point of beginning, the editor 
started with the Anglo-Saxon executive 
This 


nique enabled him to demonstrate that 


writ, and went forward. tech- 
the common law writs, and indeed all 
of the common law process, were the 
result of a slow organic development 
over a period of a century and a 
quarter. 

Other textbooks. too, are represented 
in the Selden series,*"° as well as a 
glorious selection of miscellaneous ma- 
terials. For those interested in legal 
education, there is a volume of Read- 
ings at the Inns of Court in the fif- 
teenth century;** one of the moot cases 
argued there in the same period is in 
preparation;** and Sir Cecil Carr is 
editing the Pension Book of Clement’s 
Inn, 1714-1749." (Clement’s Inn was 
an Inn of Chancery attached to the 
Inner Temple, and its “Pension” was 
the equivalent of a “Parliament” or 
“Council” in the Inns of Court.) 

Lawyers interested in municipal law 
will find rewarding reading in the two 
volumes each of Borough Customs*” 


of Public Works in Medieval 


Law,*' and in the Beverly Town Docu- 


and 


ments** drawn from the fourteenth and 
fifteenth centuries. Those specializing 
in corporate law may well be attracted 
to Select Charters of Trading Com- 
panies,*® in which are collected some 
forty-one charters from 1530 to 1707 
(other than those of the trading com- 
panies that colonized America, which 





27. Published in four volumes by the Yale 
University Press, from 1915 to 1942. 

28. The prologue and Books 1 and 2 of 
Fiera are in S. S. vol. 72. Two more volumes 
will complete the text, while a fourth volume, 
the last to appear, will consist of an introduc- 
tion, a commentary, and an index. 

29. S. S. vol. 66. The editing of this work 
was commenced by Mr. G. J. Turner in 1891, 
but it was still unfinished when he died in 
1946. His edition was completed by Professor 
Plucknett, and published in 1951—sixty years 
after it was begun, and some fifty years after 
the first portions were set in type! 

30. S. S. vol. 4. 

31. S. S. vol. 69. 

32. S. S. vol. 7. 

33. Winfield, Tue Curer Sources or ENGLISH 
Lecat History (1925) 266. 

34. S. S. vol. 77. 

35. Plucknett, A Concise History OF THE 
Common Law (5th ed. 1956) 256. The best edi- 
tion of Glanvill now available is that published 


are so readily accessible elsewhere). 
And the commercial lawyer will find 
fascinating lore in the three volumes 
of Select Cases Concerning the Lau 
Merchant. The first illustrates the ad 
ministration of the law merchant in 
local tribunals such as Fair Courts, 
Borough Courts, and Staple Courts;** 
the second deals with similar cases be. 
Westmin- 


ster:?? while the third shows the pro- 


fore the central courts at 
cedure under the Statute of Merchants 
and the Ordinances of the Staple.*" 
The earliest cases in all three volumes 
date from the middle of the thirteenth 
century. 

It should not be supposed, however, 
that the books which have been listed 
represent simply a grinding out of 
manuscripts that devoted scholars have 
undertaken to transcribe, translate and 
publish. The Society’s editors have 
been steadily pushing back the fron- 
Mention 
ready been made of the completely new 


tiers of knowledge. has _al- 
light that Professor Sayles’ patient 
studies have thrown on previous con- 
ceptions regarding the Court of King’s 
Bench. Similarly, in his Casus Placi- 
of Yale, 
published reports of cases in the King’s 
courts from 1272 to 1278, which are 
earlier by some twenty years than the 


torum, Professor Dunham. 


first Year Book previously in print, 
that of 20 Edw. I, from 1292. And, in 
the same work, the editor verified a 
theory long held concerning the crea- 
tion and writing of the Year Books. 


had 


medieval 


Earlier researchers surmised 
that of the Bar 
took notes in court on slips of parch- 
ment, and then carried those notes back 
to their chambers to be transcribed. 


members 


Professor Dunham noticed that a manu- 





in 1932 by the late Professor Woodbine of Yale. 

36. Those interested in exploring the ques- 
tion of how much Bracton’s treatise owed to 
Roman law will assuredly wish to examine 
SeLect PassaGEs FROM BracTON anv Azo (S. S. 
vol. 8), edited by Maitland, who concluded 
that Bracton was not a polished Romanist. But 
Maitland always had doubts whether any of 
the —e texts of Bracton truly repre- 
sented what Bracton himself wrote. See Pluck- 
nett, Earty Enciish Lecat Literature (1958) 
55-56, 67-68 

37. S. S. vol. 71. 


38. Like the earlier one, this will be edited 
by Professor Thorne of Harvard. 


39. This should be published in 1960. 


40. S. S. vols. 18 and 21. 
41. S. S. vols. 32 and 40. 
42. S. S. vol. 14. 
43. S. S. vol. 28. 
44. S. S. vol. 23. 
45. S. S. vol. 46. 
46. S. S. vol. 49. 
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it volume which he was examining 
in ‘he British Museum was bound to- 
vetier by thongs on which writing ap- 
peared. The Museum authorities per- 
mitted the binding to be undone, 
whereupon the thongs turned out to be 
par iment slips that contained the text 
of a courtroom discussion in Law 
French between judges and counsel! 
hus the earlier hypothesis was fully 
sulstantiated.** 

\nother recent discovery may also 
be noted. For many years it was re- 
garded as a basic assumption that no 
one could commence an action at law 
without a writ. Professor Sayles and 
Mr. H. G. Richardson examined manu- 
scripts dated between 1224 to 1260 or 
thereabouts, t.e., from the reign of 
Henry III, and showed that many ac- 
tions were then in fact begun by plaint. 
without any writ whatever.** Thus, in 


Wills 


| . CHARLES LOUNSBURY, being of 
sound and disposing mind and mem- 
ory...do now make and publish this 
my last will and testament. ..1ITEM: 
\nd first, I give to good fathers and 
mothers, but in trust for their children, 
nevertheless, all good little words of 
praise and all quaint pet names, and | 
charge said parents to use them justly 
but generously as the needs of their 
children shall require. 


Item: I leave to children exclu- 
sively, but only for the life of their 
childhood, all and every, the dande- 
lions of the fields and the daisies there- 
of, with the right to play among them 
freely, according to the custom of chil- 
dren, warning them at the same time 
against the thistles. And I devise to 
children the yellow shores of creeks 
and the golden sands beneath the 
waters thereof, with the dragonflies 
that skim the surface of said waters, 
and the odors of the willows that dip 
into said waters, and the white clouds 
that float high over the giant trees. 

And I leave to children the long. 
long days to be merry in, in a thou- 


sand ways, and the Night and the 
Moon and the train of the Milky Way 
to wonder at, but subject, nevertheless, 





recent years, we have learned much 
about the law of the past that was not 
even suspected when most lawyers now 
at the Bar were students. 

The Selden Society publishes one 
volume every year. and sometimes two. 
In every recent year, it has similarly 
distributed to its members a copy of 
Lecture. 


the Annual Many members 


of the American Bar Association will 
recall the one given in 1957 in con- 
nection with the Annual Meeting in 
London. Dr. Leon Radzinowicz’s ad- 
dress on Sir James Fitzjames Stephen 
and His Contribution to the Develop- 
ment of Criminal Law. And. on occa- 
sion, there is an extra volume in the 
nature of a bonus, such as the volume 
of Maitland’s Historical Essays that 
Professor Cam edited. which was dis- 


tributed to members in 1958. 


to the rights hereinafter given to lov- 
ers: and I give to each child the right 
to choose a star that shall be his, and 
I direct that the child’s father shall tell 
him the name of it, in order that the 
child shall always remember the name 
of that star after he has learned and 
forgotten astronomy. 

Item: I devise to boys jointly all 


the useful idle fields and commons 
where ball may be played. and all 
snow-clad hills where one may coast, 
and all streams and ponds where one 
may skate, to have and, to hold the 
same for the period of their boyhood. 


And all 


blooms and butterflies thereof: and all 


meadows, with the clover 


woods, with their appurtenances of 
squirrels and whirring birds and echoes 
and strange noises: and all distant 
places which may be visited, together 
with the adventures there found. | do 
give to said boys to be theirs. And I 
give to said boys each his own place 
at the fireside at night. with all pic- 
tures that may be seen in the burning 
wood or coal, to enjoy without let or 
hindrance and without any incum- 
brance of cares. 

ITEM: To lovers I devise their imag: 
inary world, with whatever they may 
need. as the stars of the sky. the red, 


red roses by the wall, the snow of the 


June, 1960 °* 
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For myself, | await each new pub- 
lication with all of the anticipatory 
impatience that characterizes little chil- 
time. The 
of Selden 


members attests that my enthusiasm is 


dren at Christmas ever- 


lengthening _ list Society 
not simply a personal aberration. And 
the fact that the Society’s Annual Lec- 
ture for 1960 will be delivered in the 
United States Court House in Wash- 
ington constitutes American judicial 
recognition of the place and worth of 
the scholarly organization that was 
founded by the greatest of legal his- 
torians in order “to advance the 
knowledge and to encourage the study 
of the history of English Law”. 





47. Casus Practrorum (S. S. vol. 69) xlix-lvi, 
xe-xciv. 

48. Secect Cases or ProcepureE WITHOUT Writ 
Unpver Henry III (S. S. Vol. 60) Compare in 
this connection, SeLtecr Brtts In Eyre. supra 
note 11. 


hawthorn, the sweet strains of music, 
or aught else they may desire to figure 
to each other the lastingness and 
beauty of their love. 


IreM: To young men jointly, being 
joined in a brave, mad crowd, I devise 
and bequeath all boisterous, inspiring 
sports of rivalry. I give to them the 
disdain of weakness and undaunted 


confidence in their own strength. 
Though they are rude and rough, | 
leave to them alone the power of mak- 
ing lasting friendships and of possess- 
ing companions; and to them exclu- 
sively | give all merry songs and brave 
choruses to sing, with smooth voices 


to troll them forth. 


And to those who are no 


longer children or youths or lovers | 


ITEM: 


leave Memory, and I leave to them the 
volumes of the poems of Burns and 
Shakespeare, and of other poets, if 
there are others, to the end that they 
may live the old days over again freely 
and fully, without tithe or diminution; 
and to those who are no longer chil- 
dren or youths or lovers I leave, too. 
the knowledge of what a rare, rare 
world it is. 


Williston Fish, A Last Will, 
12 Harper’s Weekly 867, 


September 3, 1898. 
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The English Inns of Court: 


Their Background and Beginnings 


by Malcolm Fooshee 


Propasy NO AREA of like size in 
the Old World has such an attraction 
for the American lawyer as the “legal 
quarter” of London—that small area 
between the Old City on the east and 
the City of Westminster on the west. 
and extending from the Thames on the 
south along Chancery Lane to the land 
across High Holborn on the north. 
Over eight hundred years ago, dur- 
ing the early Crusades, this area be- 
came the English abode of that re- 
nowned military order, the Knights 
Templars, and then of several of the 
law schools which flourished after the 
Norman Conquest. From them it was 
taken over by the gentlemen of the Bar, 
and for over five hundred years it has 
been the seat of the four Inns of Court: 
The Inner Temple, The Middle Temple, 
Lincoln’s Inn and Gray’s Inn,! those 
venerable societies and colleges of the 
law which have played so prominent a 
part not only in the legal and political 
but also in the literary and cultural 
life of England. At the very heart of 
the quarter, where Fleet Street changes 
1879 


stood Temple Bar, is the imposing Vic- 


to the Strand and where until 
torian Gothic pile housing the principal 
courts of the realm, the Royal Courts 
of Justice—appropriately located on 
the site of Fickett’s Field, the Knights’ 
former tilting ground. 
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For half a millennium or more a small area in London has been the 
center of the common law world. The Inns of Court have seen twenty 
generations of English lawyers pass through them, and among their 


graduates are names as eminent as Chaucer and Blackstone. 


Mr. 


Fooshee, himself a member of the Inner Temple, writes a_ vivid 
account of the Inns from the days of the colorful order of Knights 
Templars to the incendiary bombs of the Second World War. 


¢ of the New York and English Bars 


Of the Middle 


Temples, that part of the quarter just 


Inner and_ the 
south of the Law Courts and lying be- 
Fleet Street and the 
Mr. Bellot says what could well be said 


tween Thames, 


of Lincoln’s and Gray’s Inns to the 
north: 


Of the human tide which with cease- 
less ebb and flow rises and falls about 
the thresholds of the ancient gateways 

many no doubt have some hazy 
idea that within its portals are to be 
found the gentlemen learned in the 
law. But few probably even of those 
who pass through its gates and enter its 
chambers on business bent, or hurry 
through its narrow lanes and dingy 
courts on their way to Whitefriars— 
the home of the newspaper world . . . 
true significance of this 
historic spot. Within these precincts 
have lived and 
statesmen 


realize the 
toiled many of our 
greatest and politicians, 
leading novelists and dramatists, his- 
torians and men of letters the names 
of whom are household words, to say 
nothing of a long unbroken line of 
eminent lawyers who in their turn suc- 


Saville 
Malcolm Fooshee received his 


LL.B. from Harvard in 1921 and a 
B.C.L. from Oxford (Rhodes schol- 
ar) in 1924. A member of the New 
York and English Bars and the In- 
ner Temple (Inns of Court), he has 
done legal work in both Europe and 
Japan; he is now practicing in New 


York City. 





1. While the four Inns of Court are said to 
be ‘‘almost coincident in antiquity, similar in 
constitution and identical in purpose” (Bed- 
well, The Middle Temple, page 4). this is the 
order in which they are usually listed by the 
authors with whom the writer is most familiar 
and on whom he has drawn most in the prep- 
aration of this article: Bellot, THe Temp e; 
Bellot, Gray’s Inn anv LINcoLNn’s INN; Barton, 
Benham and Watt, THe Story or Our INNs oF 
Court; W. Blake Odgers, et al., THE INNS oF 
Court AND oF CHANCERY; Blackham, Tue Story 
OF THE TEMPLE, GRAY’S AND LINCOLN’'s INN; 
Loftie, THe Inns or Court anp CHANCERY. The 
writer wishes to acknowledge his indebtedness 
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also to Williamson, THe History OF THE TEMPLE; 
Headlam, Tue Inns oF Court; Ireland, Tue 
Inns oF Court; Herbert, ANTIQUITIES OF THE 
Inns oF Court AND CHANCERY; Ringrose, THE 
Inns or Court; Hart, THe HALL OF THE INNER 
Tempe; MacKinnon, INNER TEMPLE PAPERS; 
Godwin, THe MippLte Tempe; Ball, LINcOLN’s 
Inn; Spilsbury, Lincotn’s INN; Merrivale, THE 
Story or Gray's INN; Graya (Gray’s Inn maga- 
zine); Meteyard, THe HaLtowep Sports or An- 
cient Lonpvon; Gordon, THe Inns oF Court: 
FamMep SHRINES OF THE LAW Wit Be REsToRED, 
33 A.B.A.J. 438 (May, 1947), etc.; and to 
Butterworths of London for their kind assist- 
ance with photographs for this article. 
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the illustrious Order of the 
Knights Templars of medieval fame. 
Thus the very pavements teem with 
eminiscences of some of our greatest 
eaders in literature, history and law. 
ind through them recall many of the 
leading incidents in our national fife. 
The Temple, 3d ed. page 1.] 


( -eeded 


Over a hundred years ago the Amer- 


in Jurist said: 


We think that everything relating to 
the early history and antiquities of the 
Inns of Court must be interesting to 
he profession here. Wherever the com- 
mon law is studied and practiced they 
must be regarded as the original foun- 
tain-head of the law, towards which the 
true lawyer must feel as a Jew does 
towards Jerusalem and a Mussulman 
towards Mecca. We cannot but think 
that an American lawyer would wander 
through their courts and halls and gaze 
upon their painted windows with a 
fervor of interest which his English 
brother long accustomed to them could 
hardly conceive of, and might smile at 
as a boyish weakness. 


The writer, who had the good for- 
tune to be a student of one of the Inns 
at an age when the last-quoted adjec- 
tive was amply warranted, doubts that 
the fervor of interest in them shown by 
his compatriots today is so considered 
by their English brethren of a century 
after the American Jurist’s article—a 
century in which the changes of time 
and world upheavals have increasingly 
brought the two peoples closer together. 
There has certainly never been any 
doubt of the continuing interest of 
\merican lawyers—the meetings of the 
\merican Bar Association in London 
in 1924 and again in 1957 warrant the 
use of more enthusiastic terms—in 
these ancient homes of the common 
law. 

This sketch 


briefly the background and beginnings 


article endeavors to 
of the four Inns—to whom Ben Jon- 
son dedicated his play Every Man Out 
of his Humour as “the noblest nurs- 
eries of humanity and liberty in the 
Kingdom”. 


Topography of the “‘City”’ and 
the Land Across the Fleet 

But, first, it is useful to glance at a 
map of London. Those who were at the 
American Bar Association’s meeting 


there three years ago will remember 
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that from the western part, where their 
hotels were situated, three principal 
arteries lead east: the Thames on the 
south, paralleled by the Strand-Fleet 
Street and, further to the north, by 
Oxford Street-Holborn. These lead to 
the site of the ancient Roman and 
medieval city—the “City” proper— 
which extended from where the hill of 
St. Paul’s slopes down to the Fleet 
brook on the west, to the vicinity of 
London Bridge and the Tower of Lon- 
don on the east. Within this area Fleet 
Street and High Holborn (under dif- 
ferent names) converge with other 
thoroughfares like spokes at the City’s 
historical and commercial hub: the site 
of the Bank of England, the Royal Ex- 
change and the Mansion House. 

The location of London seems to 
have been determined by the fortunate 
situation near the mouth of the Thames 
of three patches of firm and slightly 
higher ground. That on the east fur- 
nished the site for the old “City”. the 
seat of commerce; that on the south 
bank. for Southwark; and that two 
miles to the west, for the smaller and 
younger City of Westminster, the seat 
of the monarchy and the Church. 

On the eastern hill the Romans estab- 
lished a fortified camp called “Lonc ini- 
um”; and, as it grew larger and as 
trade developed, they enclosed about a 
mile square of the higher land there 
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with a strong wall. Although William 
of Normandy extended the city some- 
what by the erection of the White 
Tower, the nucleus of the Tower of 
continued 
throughout most of the Middle Ages to 


London, the Roman wall 
furnish the basis not only of the city’s 
defenses but also of its boundaries— 
particularly on the west, where the 
Fleet (which has long since been en- 
closed in a sewer under Farringdon 
Street) was at the time, of such width 
and depth as to form both a protective 
moat and a barrier to expansion. 

The land to the west of the Roman 
wall, which in Norman times the monks 
called the “territory ultra Fletam”, was 
low and marshy, “filled with creeks 
and runnels”. among them Old Wych 
(hence Aldwych), a stream entering 
the river west of the Fleet; but further 
inland to the north and west there was 
higher land sloping up to Holborn Hill. 
The first houses outside the walls were 
built along the Holborn-Oxford road 
and the little ridge extending from it 
south between the Fleet and the Old 
Wych, near what is now Chancery Lane. 
These were chiefly the houses of ecclesi- 
astics—several sections in the quarter 
continue to bear such names as Black- 
friars, Whitefriars and Co(n)vent Gar- 
den—since monasteries and churches 
were less likely to be attacked than 
private houses, relying (as Mr. Blake 
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The Temple Church (dedicated in 1185) 


To the right of the round roof is seen the louvre of the former Hall of 


the Inner Temple. 





Odgers said) “on their poverty as well 
as their sanctity”. 

As the Thames was gradually em- 
banked and wide stretches of marsh 
reclaimed, private houses came to be 
built nearer the river in this area; and 
a muddy path paralleling the Thames 
was extended from the western wall 
near St. Paul’s, where a small “lud” 
(or postern) gate was opened at the 
foot of what is now known as Ludgate 
Hill. In time this path became Fleet 
Street and the “Strand”, and many 
noble residences were built along it. 
Among them was that of Robert Dev- 
ereux, the ill-fated Earl of Essex, which 
later passed to his sister the Duchess of 
Somerset and is commemorated today 
by Devereux Court in the Middle 
Temple, Essex Street and Somerset 
House; and further west rose the great 
palace of Savoy,? of which only the 
ancient chapel survives. now hidden by 
its eponymous hotel both from the 
river and the Strand. The frequent 
disputes between the City and the Ab- 
bot of Westminster as to how much of 
this increasingly valuable land be- 
longed to each were settled in 1183 by 
a north-and-south line drawn along the 
high ground near Chancery Lane. This 
is still the boundary between the two 
domains, as can be seen from today’s 
street signs, those to the immediate 
west of the Law Courts bearing the 
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superscript “City of Westminster”; and 
to the present day when the Queen 
wishes to enter the “City” she is met 
by the Lord Mayor and granted per- 
mission here, where London’s proud 
heraldic griffin marks the former site 
of Temple Bar, the barrier or gate 
which took its name from the nearby 
home of the Templars. 


The Knights Templars 

The wide-heralded discovery in the 
fourth century of the Holy Sepulchre, 
under the auspices of the Emperor 
Constantine and his mother Helena, 
added a fresh incentive to pilgrimages. 
already well established as an impor- 
tant part of early religious life. After 
the capture of the Holy Land by the 
Turks in the eleventh century, pilgrims 
suffered such violence that an appeal 
of Pope Urban II, ardently spread 
through Europe by Peter the Hermit. 
to the faithful to rise and rescue the 
holy places met with an overwhelming 
response; it is estimated that six mil- 
lions answered,* deserting their homes 
and fields for a mission for which they 
were ill prepared and in which hun- 
dreds of thousands perished. Distressed 
by the sufferings of the pilgrims, nine 
French and Burgundian knights who 
had assisted at the capture of Jerusalem 
in 1099 founded an order dedicated to 
guarding the main roads leading to 
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the Holy City. Renouncing all earthly 
ambition, they took the vows of chasti- 
ty and poverty and elected to live like 
Baldwin II, King of 


Jerusalem, provided them with a resi- 


ecclesiastics. 


dence within the precincts of his own 
palace, near the site of the Temple of 
Solomon, and they became known as 
the “Poor Fellow-Soldiers of Christ of 
the Temple of Solomon” or the Knights 
of the Temple. 

Under the patronage of St. Bernard 
and with the blessing of the Pope, the 
Order spread rapidly through Europe 
and became the recipient of gifts and 
privileges which made it the wealthiest 
society in existence. As Bellot tells us, 
none could become a Templar who had 
not received the honor of knighthood, 
and the ranks soon were filled with the 
flower of European chivalry. Europe 
was divided into nine provinces, of 
which England was one. The knights, 
being both soldiers and ecclesiastics, 
did not fear to live outside London’s 
walls, and early in the twelfth century 
they settled in Holborn not far from 
the top of what is now Chancery Lane 
—-near the present site of Gray’s and 
Lincoln’s Inns. After the draining of 
the meadows later in the century they 
left this site in Holborn for the river 
bank and established there their Eng- 
lish seat, building a hall, a refectory. a 
treasury, gardens and a church which, 
like that of the Holy Sepulchre in 
Jerusalem, was round. Heraclius, Pa- 
triarch of Jerusalem, in the presence of 
King Henry II and his court, conse- 
crated this round church, the Temple, 
in 1185. 

From the first the Knights were 
closely associated with the royal court, 
and the resulting prestige made the 
Temple a recognized center in great 
affairs of church and state. The Order’s 
network over Christendom enabled it 
to become the financial agents of the 
Crusaders, and later the bankers and 
envoys for kings. Richard Coeur de 
Lion wore the Order’s uniform, and 

2. Its erection was begun in 1246 by Peter, 
ninth Count of Savoy and Marquess in Italy, 
who came to England at the invitation of his 
friend Henry III and received from him the 
site “in vico qui vocata La Straunde’’. The 
“handsome building on the road to Westmin- 
ster” (Froissart, CHRONICLES) was called by 
Stow the ‘“‘fayrest Manor in Europe”. (THE 
Savoy anv Its Story, 1957.) 

3. “Whole cities migrated’, William of 
Malmesbury wrote, “family affection counted 
for nothing, love of country seemed a paltry 


thing; God only was before their eyes’. See 
Williamson, page 4. 
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ig John often sought the shelter 
‘ich the sanctity of the Templars’ 


ise afforded. It was in the Temple 
January, 1215, that the latter re- 


ved the formidable deputation of 
barons sent to demand a confirma- 


n of their ancient laws and liberties. 


re six months later he sought refuge 


m them the night before the historic 


eting at Runnymede: and “the name 


the Master of the Temple was in- 


, 


ibed in the preamble of the Great 


arter as one of the Magistrates on 


ose advice it was expressed to have 


cen granted”. It was at the Temple, 
o, that Simon de Montfort and the 


ther barons in revolt assembled one 


the early parliaments and where 


velve years later the great National 


ouncil met following the death of 
Henry III to take the oath of loyalty to 
the new King, Edward I ( Williamson, 
pages 19, 29; Bellot, page 5). In those 
days the King’s court had no fixed 
place but followed his person: where 
the King was, there was his court, his 
council and his parliament. 

The loss of the Holy Land, following 
the fall of Acre in 1291, profoundly 
changed the position of the Templars, 
<0 long a bulwark of Christianity in the 
East. Their great wealth and power 
had long aroused the avarice and 
jealousy of the authorities; and an 
attack headed by Philip the Fair of 
France with the aid of Pope Clement 
and maintained by other monarchs led, 
after many painful months of torture 
and trials, to their dissolution in 1312. 
lhe Order’s property was decreed to 
pass to the Order of St. John of Jerusa- 
lem, better known as the “Knights 
Hospitallers” after their chief house 
“the Hospital”. This second great order 
of the Crusades had been founded by 
merchants of the ancient Italian Re- 
public of Amalfi to furnish aid to the 
sick among the pilgrims (Blackham. 


page Le 


Early Law Schools and 
Their Transition 

After the Conquest the Normans 
brought to England with them both the 
civil law of the Roman Emperors and 
the canon law of the Pope. Civilian and 
canonist lawyers came in great num- 
bers across the Channel, both to prac- 
tice in the courts and to teach law. As 
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Butterworths of London 


The Old Hall of Lincoln’s Inn 





William of 


there was scarcely a clergyman who 


Malmesbury remarked, 
was not also a lawyer; and the first 
law schools were attached to ecclesi- 
astical bodies.4 But the Churchmen 
came to practice in the common law 
courts and to teach the common law as 
well. During the twelfth and the first 
part of the thirteenth centuries a long 
struggle took place between the com- 
mon lawyers and the canonists, who 
attempted to draw all judicial business 
King 


Stephen was induced to forbid lectures 


into the courts of the Church. 


in London on civil and canon law. This 
was countered by the Church’s for- 
bidding clerks and priests to lecture in 
law outside their monasteries or to 
appear as advocates in the secular 
While the 


Church toward a monopoly of the law 


courts. attempts of the 
in its hands failed. its withdrawal had 
the effect of throwing the profession 
open to practitioners who were un- 
trained and in many cases unscrupu- 
lous. Finally in 1234 Henry III or- 
dered the suppression of all schools of 
law within the City. 

The enforcement about this time of 
the important requirement of Magna 
Charta that the Court of Common Pleas 
be held “in one certain place”, led to 
its establishment at Westminster Hall 
and to the concentration in its vicinity 
of the judges and men of the law. Thus, 
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as Plunket Barton says, it came about 
quite naturally that little groups of 
lawyers and students settled outside the 
City walls on the west, in inns and 
hostels of residence which were con- 
venient both to Westminster and to the 
important administration offices of the 
Exchequer and Treasury which cen- 
tered in the house of the Templars. 
Chief Justice 


Laudibus Legum Angliae® speaks of 


Fortescue in his De 


the inns as a “University” and says 
that the “place of studie is not situate 
within the Citie where the confluence 
of people might disturb the quietnes of 
the students, but somewhat severall in 
the suburbs of the same Citie, and 
nigher to the said courts that the stu- 
dents may dayelye at their pleasure 
have access and recourse thether with- 
out weariness’. In these groups of 
master lawyers and students, the Soci- 
eties of the Inns of Court and of the 
Inns of Chancery had their origin. 
The Inns of Court are, it has often 
been pointed out, children of the medi- 
eval guilds. which framed rules for 


the protection and regulation of their 


4. E.g., As Lord Merrivale says in Tue Story 
or Gray's Inn, the ancient manor from which 
it stemmed “was in remote times an endow- 
ment of one of the prebends of St. Paul’s 
Cathedral’”’ (page 6); and the Inner Temple. 
which from early days had a close affiliation 
with Gray’s Inn, seems to have had an early 
a with the Cathedral School of St. 

aul’s. 

5. This treatise, written for the instruction 
of the ill-starred young Prince Edward (with 
whom Fortescue fled to the Continent in exile 
in 1463), gives the first connected account of 
the Inns of Court and Chancery. 
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members and for the training of ap- 
prentices. Just as at Oxford and Cam- 
bridge a little group of pupils would 
collect around a famous professor in 
some Hall, so in London students of 
the law gathered in Inns around well- 
known masters. At this period there 
seems to have grown up in the City a 
form of lawyers’ guild, the members 
of which consisted of three classes: 
serjeants or masters (“attornati”), ap- 
prentices-at-law and apprentices. Fol- 
lowing the suppression by Henry III of 
all law schools in the City, the legal 
profession had been in considerable 
disorder and many unqualified persons 
were practicing in the courts. Judicial 
scandals early in the reign of Edward 
I resulted in the trial of various judges 
and in the reform of the legal profes- 
sion by that monarch, sometimes re- 
ferred to as “the English Justinian”, 
who apparently made some provision 
for legal instruction. In 1292 he or- 
dained that the Justices of Common 
Pleas select from each county a certain 
number de Attornatis et Apprenticiis 
the most apt for legal learning and 
skill. to do service to the King’s Court 
and people and that those so chosen, 
and no others, should have audience 
therein. The modern equivalents of 
these Latin terms are serjeants"® and 
barristers. 

It is difficult to say at what precise 
time the Inns of Court acquired their 
present constitutions,‘ but before the 
middle of the fourteenth century they 
had passed from voluntary associa- 
tions of law students to close quasi- 
corporations of practicing master-law- 
yers, in a transition analogous to that 
of the Halls at Oxford and Cambridge 
into colleges—although the Inns of 
Court, unlike the colleges, remain un- 
incorporated and unendowed. 


In the early 1400’s when Fortescue 
wrote, the “University” consisted of 
the four Inns of Court and ten Inns of 
Chancery. each of the former having 
its own satellite Chancery Inns some- 
what in the relation of preparatory 
schools, as follows: The Inner Temple 
with Clifford’s Inn, Clement’s Inn and 
Lyon’s Inn attached; the Middle Tem- 
ple with New Inn and Strand Inn; 
Lincoln’s Inn with Thavie’s Inn and 
Furnival’s Inn; and Gray’s Inn with 
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Staple Inn and Barnard’s Inn. While 
the buildings of Clifford’s, Staple and 
Barnard’s Inns still stand, all the Inns 
of Chancery have long ceased to exist.* 


The Inner and Middle Temples 

Not later than 1326 and _ possibly 
earlier, Bellot finds, a body of lawyers 
leased for £10 a year thirteen houses 
in the churchyard of the Temple, con- 
stituting a part of the consecrated por- 
tion of the property of the Templars 
which “answers roughly to what is now 
known as the Inner Temple ... The un- 
consecrated places . . . outside the Great 
Gate are thought to have been let to 
another body of lawyers about the year 
1356 at an annual rental of £10. These 
places correspond roughly with what 
is now known as the Middle Temple.” 
Whether there were two separate bodies 
at this early date is uncertain. Chaucer. 
by tradition a member of the Inner 
Temple, in his Canterbury Tales (1388) 
begins his description of the Temple 
chief cook: “A gentil maunciple was 
ther of a Temple”. Some, however, pre- 
fer the reading of “a” as “the”, though 
the Middle Temple is mentioned as a 
distinct society in a will as early as 
1404. 

The two societies, having gained a 
foothold in the Temple premises. held 
on for nearly three centuries at the old 
rent of £10 each a year—through Wat 
Tyler’s revolt of 1381, recurring plagues 
and fires, and changes of royal house— 
until James I, grateful for a timely 
gift by them of a handsome cup of 
pure gold filled with gold pieces, grant- 
ed to them jointly the old Church 
(which had long served as their joint 
chapel, as it continues to do today), 





6. Judges were first knighted in the reign 
of Edward III, early in the fourteenth century, 
and Loftie says (page 76) that: 

about the same time an order was formed 
by the professors of the common law, 
who had the exclusive privilege of prac- 
tising in the Court of Common Fiees. 
These practitioners imitated the second 
degree of the old Templars. The word 
serjeant means briefly servant, and is 
supposed to translate exactly the Latin 
serviens. The new order were “the King’s 
servants-at-law,”’ servientes domini Re- 
gis ad legem. Under the old Knights 
Templars their fratres servientes were 
armigeri or esquires. The serjeants-at- 
law took this honourable name, and 
marked their rank by red caps, under 
which, as in the East at the present day, 
a linen coif was worn... Until the re- 
cent abolition of the serjeants, every 
judge assumed the coif on appointment, 
and addressed and was addressed by 
other serjeants as ‘“‘brother’’. 

7. While a common order of listing them, 
beginning with the Inner and Middle Temples, 
has been followed above, the dates when the 
four Inns came into existence are difficult to 
determine. Lincoln’s Inn has the oldest extant 
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and in two separate parcels the remain- 
der of the Temple area. The properties 
to the east and south of the Church, 
including King’s Bench Walk and the 
large Gardens running down to the 
Thames, belong to the Inner Temple, 
which was so called because they lay 
inside the then city walls: and those to 
the west, to the Middle Temple. A set 
of offices to the west of the Middle’s 
precincts and without the walls bears 
the name “Outer Temple”. 

“Whatever the true history of the 
origin and separation of the two Soci- 
eties”, says Bellot, “that of the Inner 
undoubtedly succeeded to the ancient 
Hall of the Knights Templars. .. This 
was the old Hall where the Knights 
Templars partook of humble fare, sit- 
ting two by two, and on feast days 
entertained with sumptuous hospitality 
kings and princes, papal legates and 
foreign ambassadors... Here the law- 
yers in their turn dined, eating their 
meat off wooden platters and quaffing 
strong ale from ashen mugs. ... Here, 
then, they sat at table in messes of four, 
almost exactly as they do to this day” 
(pages 116-8). The larger Hall (and 
the Library) built on the same site in 
1870 was destroyed during the recent 
war on the same night which witnessed 
the disastrous burning of the roof and 
interior of the Temple Church: but 
with the help of friends from all quar- 
ters of the globe (including many 
members of the American Bar Associ- 
ation under the leadership of the late 
John W. Davis), a splendid new Hall 
and Library on the same spot, as well 
as the old Church and many other 
buildings in the Middle and Gray’s, 
have risen from the ashes and recently 


Records of its proceedings, the ‘‘Black Books”, 
which started in 1422. To the assumption “‘by 
most writers that Gray’s Inn is the youngest”, 
Bellot says: “In view of the legal history of 
the time and of such circumstantial evidence 
as has survived, I am clearly of the opinion 
that this Society is at least of equal antiquity 
to that of any other Inn, and as a legal in- 
stitution retaining its original habitat, prob- 
ably the most ancient” (Gray’s INN AND LIN- 
COLN’s INN, page 23). Under all the circum- 
stances, most writers find accord in treating 
the four Inns as “of equal antiquity and 
dignity”’. 

8. It is even uncertain with what Inn of 
Court Symond’s, the tenth Inn of Chancery, 
was affiliated. Serjeants’ Inn, closed and sold 
in 1877, was occupied solely by the judges and 
the serjeants from whose ranks the judges were 
chosen. A barrister moved to it when he was 
created a serjeant, being in the sixteenth cen- 
tury formally drummed out of his Inn of Court. 

9. Bellot, THe Tempe, page 8. Loftie also 
says that the Inner Temple “represents the 
original colony of ‘students of the law’ who 
first settled themselves in the old buildings of 
the Knights of the Chivalry of the Temple of 
Solomon” (page 70. See also page 74.). 
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heen dedicated by Queen Elizabeth II. 

Queen Elizabeth I opened in 1576 
the noble Hall of the Middle Temple, 
“one of the glories of Tudor domestic 
architecture”, which had been planned 
and built by its famous Treasurer 
Plowden. This magnificent building. 
one of the finest halls in England and 
famous for its hammer-beam roof, is 
richly panelled and the wainscoting 
bears the colorful arms of the Inn’s 
Readers and Treasurers since 1597— 
perpetuating the custom of ancient 
knights to hang their shields around 
the hall in which they dined. On the 
dais, in the Christmas of 1601. Twelfth 
Vight was first performed and Shake- 
speare himself is said to have doubled 
in two minor parts. Over the vestibule 
is the handsomely carved Minstrels’ 
Gallery, the war damage to which has 
been skillfully repaired. Unfortunately, 
the same cannot be said of Brick Court, 
long the residence of many legal and 
literary notables, including Blackstone 
who found it difficult to concentrate on 
the writing of his famous Commentaries 
while Oliver Goldsmith was entertain- 


ing friends at gay supper parties in his 


room just above. Enemy bombs levelled 
most of this Court, the Temple’s earliest 
structure of brick and the subject of 


Spenser’s allusion in Prothalamion: 


Those bricky towers, 

The which on Themme’s brode aged 
back doe ride, 

Where now the studious lawyers have 
their bowers, 

There 
Knights to bide, 

Till they decayed through pride. 


whilome wont the Temple 


Lincoln’s and Gray’s Inns 


Among other early ecclesiastical 
properties outside the old city’s walls 
were those of the Bishops of Chichester 
and of Ely, which were located near 
the north end of Chancery (formerly 
Chancellor's) Lane. The holdings of 
the See of Chichester lay to the south 
of the Holborn Road near the “Manor 
of Holbourne”, the property of Henry 
de Lacy, Earl of Lincoln: and those of 
the See of Ely to the north in the 
Manor of Poortpoole. 
“Market by the Pool”,!° evidently re- 


ferring to a pool in the gardens of Ely 


meaning the 


Palace. 
For many generations the Bishops cf 
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Ely held the office of Chancellor or 
Treasurer of the Exchequer. As Bellot 
points out in his Gray’s Inn and Lin- 
coln’s Inn, numerous other high off- 
cials of both the Exchequer and the 
Chancery resided in this district, among 
whom were the de Greys and the de 
Lincolns. Walter de 


cellor under King John and his son 


Grey was Chan- 
Reginald. Chief Justice of Chester, be- 
came in the reign of Edward I the first 
Lord Grey of Wilton. 


mansion lay well within the legal com- 


Lord Grey’s 


munity which settled outside the City: 
and Gray's Inn seems to have had its 
origin in the group of law students 
which he added in the fourteenth cen- 
tury to his household of court officials 
and clerks. 

After a few generations of the Greys 


10. The market of Portpoole held at Holborn 
Bar (or barrier) on the Oxford Road was 
known in the thirteenth century as the Bishop 
of Ely’s Fair, at which the principal commod- 
ity sold was wool. To collect the wool tax 
there was attached to every market or “staple” 
an official to measure, value and apportion the 
tax on sales, known as the Meter or Corrector 
of the Staple. At first, disputes were decided in 
the market-place in courts known as “pied- 
poudre”, but later the venue was changed to 
the Staple Hall adjoining, whence the origin of 
Staple Inn—which, though long discontinued as 
an Inn of Chancery, remains one of the most 
picturesque of London's medieval buildings, 
with its many gables and its half-timbered 
facade rising in projecting storeys on Holborn 
just east of Chancery Lane 
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The English Inns of Court 


had passed, the successors of these 
students, under the name Gray's Inn, 
continued using the old family hall un- 
til the late 1500's, when it was “re- 
edified’”’ as a particularly fine speci- 
men of Tudor architecture. In it were 
held many of the masques and revels 
the Eliza- 
bethan era, and here on Holy Innocents 
Day, 1594, the Comedy of Errors was 


which were so popular in 


first produced. The magnificent oak 
screen supporting its Minstrels’ Gallery 
is said to have been presented by the 
Virgin Queen, who showed a decided 
preference for this Inn, which in her 
reign had many more members than 
any other and whose rolls included 
several of her closest advisers and fa- 
vorites. In the late eighteenth and early 
nineteenth centuries the Hall was used 
by the Court of Exchequer for its out- 
of-term sittings. It unhappily —suc- 
cumbed in one of the air raids in the 
recent war, but has now been rebuilt 
and includes its Elizabethan screen and 
ancient stained glass windows, which 
had fortunately been removed early 
in the war. 

Gray’s Inn, possibly because the most 
northerly and farthest from the river- 
bank. had more space than any of the 
Inns for its gardens. Its “walks” were 
1500’s_ by _ its 


famous son, Sir Francis Bacon. 


laid out in the late 
who 
wrote that “God Almightie first Planted 
a Garden and indeed it is the Purest 
of Humane Pleasure”, and who under- 
standably was disappointed when they 
fell short of the thirty acres he ad- 
vocated for them. Since the days of 
Pepys and Addison they have been a 
favorite haunt of writers, and they re- 
main among the pleasantest spots in 
London. 

Henry de Lacy, Earl of Lincoln, was 


one of Edward I’s most trusted minis- 
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ters and sat as a royal justice for the 
trials of the judges in 1289-92. In the 
period of judicial reform that followed, 
he is said to have brought some pro- 
fessors of law from the City to settle in 
Thavie’s Inn, east of Chancery Lane, 
where he had purchased from the Black 
Friars part of the Manor of Holborn 


for his London residence. 


In the early 1400's the Society moved 
to the west side of Chancery Lane and 
leased from the Bishop of Chichester 
(commemorated by Chichester’s Rents 
and Bishop’s Close, adjoining) the 
property now known as Lincoln’s Inn. 
The Bishop’s Hall served as the dining 
place of the Inn until about 1500, when 
it was replaced by the “Old Hall”, 
which has played so important a part 
in the history of the Court of Chancery. 
While the Rolls House across Chancery 
Lane was being repaired early in the 
eighteenth century the Master of the 
Rolls held his court here: and many 
Lord Chancellors followed his prece- 
dent, after having first applied for the 
use of the Middle Temple Hall. The 
alertness and wisdom of the Benchers 
of Lincoln’s was attested not only by 
the great preponderance of chancery 
practice which came to their Inn but 
also by the much higher rents which 
the increased demand for chambers 
there brought until the opening in 1882 
of the new Royal Courts of Justice. 
This “Old Hall”, though supplanted for 
dining purposes by the large brick 
“New Hall” opened by Queen Victoria 
in 1845, still serves for many gather- 
ings in the Inn. It. the chapel on the 
north and the old buildings on the 
south and east form a mellow quad- 
rangle dating from the fifteenth and 
sixteenth centuries and giving access, 
through one of London’s few fine sur- 
viving Tudor gateways, to Chancery 
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Lane. At the time Lincoln’s Inn moved 


across the Lane, it also acquired as 
part of its spacious precincts a garder 
which had originally belonged to the 
Knights Hospitallers and which on the 
south abutted on Fickett’s Field, the 
old exercise ground of the Templars 
—now the site of the Royal Courts of 
Justice. 

Chancery Lane, at whose north and 
south ends the Templars established 
their successive homes and which 
formed the axis of their London life, 
is thus also the link which connects the 
four Inns of Court (and, while they 
existed, the ten Inns of Chancery). 
The character which this short lane 
would later attain, as Leigh Hunt de- 
scribes it, was of course beyond the 
ecclesiastical 


wildest dreams of the 


Knights: 


Of the world of vice and virtue, of 
fairs and triumph, of learning and 
ignorance, truth and chicanery, of im- 
pudence, violence and tranquil wisdom, 
that must have passed through this 
spot, the reader may judge according- 
ly. There all the great and eloquent 
lawyers of the metropolis must have 
been at one time or other, from For- 
and Littelton to Coke, Elles- 
mere, and Erskine. Sir Thomas More 
must have been seen going down with 
weighty aspect; Bacon with his eye of 
intuition; the coarse Thurlow; and the 
reverend elegance of Mansfield. 


tescue 


But if the Knights should perchance 
dream in their well-nigh millenary 
sleep. it is hard to imagine them dis- 
satisfied with the skill of the thrusts 
and address of such successors or dis- 
pleased that the site chosen for the tilts 
of today is that neutral ground, in the 
midst of the four Inns. which they had 
the incredible foresight to choose for 
their medieval jousts, 
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[he Expeditiousness of Civil Law Procedure 


by Robert L. Henry 


AFTER HAVING STUDIED and 
worked with the common law for more 
than a score of years, | was suddenly 
transported, as if by a magic carpet, 
to the bench of a civil law country, 
where I remained for twenty-five years. 

The country where I found myself 
was Egypt, which is almost 100 per 
cent civil law. There are six codes: the 
Civil Code, the Code of Commerce. the 
Code of Maritime Commerce, the Code 
of Civil and Commercial Procedure, the 
Penal Code, and the Code d’/nstruction 
Criminelle, or Code of Criminal Proce- 
dure: all six taken from and substan- 
tially the same as the corresponding 
codes of France. 

I was at once struck by the great 
differences between common law and 
civil law procedure—and I was par- 
ticularly impressed with the expedi- 
tiousness of the latter. 

After an apprenticeship of a few 
months as the third member of a cham- 
ber of the Tribunal, I was delegated to 
sit alone as judge of a summary cham- 
ber with civil jurisdiction. 

You may wonder how I could have 
carried on at all in Egypt, where the 
language of the country is Arabic. 

Fortunately the language of the 
courts in which I sat, the Mixed Courts 
of Egypt (which were the principal 
courts of the country, handling almost 


all important cases) was not Arabic 
but French. The Egyptian Codes used 
in the Mixed Courts were in French. 


Judge Henry spent twenty-five years on the Bench of the Mixed 
Courts of Egypt, serving as a judge in a civil-law jurisdiction. This 
article contrasts the procedures of the civil law and the common law, 
emphasizing particularly the expeditiousness of the former. 


¢ Former Judge of the Mixed Courts of Egypt 


French was the language of the court- 
room. Pleadings and written conclu- 
sions were in French, and judgments 
were written in French. 

Owing to the many nationalities and 
tongues represented in the community, 
the courts maintained a large body of 
official interpreters. All testimony given 
in any language other than French, 
such as Arabic. Greek, Italian or Eng- 
lish, was translated for us into French. 
Parties submitting documents in lan- 
guages other than French were required 
to have them translated into French. 
They had to submit the translations, 
with the original documents, to the 
official bureau of interpreters, to get 
them checked for their accuracy, be- 
fore handing them to the court. 

Before my Summary Chamber could 
be brought any case, within the pur- 
view of the Civil Code, where the 
amount in dispute was less than $500. 
In land cases the summary jurisdiction 
was limited to possessory actions, and 
actions of alignment, such as disputes 
between neighbors as to the dividing 
line between their properties. 

I learned that my chamber would 
have to dispose of about 2,000 cases 
in a year. The Summary Court has one 
audience per week, each week through- 
out the year. That meant that I would 
have to receive for judgment about 
forty cases at each audience. 

I could not allow any backlog to 
accumulate. It is the pride and pract-ce 
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of civil law courts to be always up to 
date. Every case when it is ready to 
be judged, is received for judgment— 
and judgment is always pronounced in 
a week, i.e., at the next audience. Not 
allowing backlogs does not mean not 
carrying a stock of cases on the roll. 
To insure a smooth working of the 
system there must be a stock. In my 
Summary Court I maintained a stock 
of from two to three hundred cases, 
distributed over five or six audiences 
in advance. Not allowing a backlog 
means keeping the stock at the level at 
which the number of judgments pro- 
nounced in a week is equal to the 
number of new cases received. 

On my audience day, | appeared in 
the courtroom at 9 o’clock for the reg- 
ulation of the roll. They have what is 
known as the réle perpetuel. It never 
begins and never ends. Litigants can 
file cases for any audience with the sole 
condition that the summons has been 
served on the defendant at least forty- 
eight hours in advance. 

On the average forty new cases were 
filed in my chamber each week. The 
new cases were called first. About fif- 
teen of them would be defaults. The 
other twenty-five would have to be 
distributed over the next three or four 
audiences. 

I fixed about forty old cases for each 
audience. About fifteen of the old cases 
would be postponed to later audiences 
because they were not yet ready. That 
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left about twenty-five of the old cases 
to be retained for judgment. 

The regulation of the roll of eighty 
cases took about an hour. as there 
were often acrimonious discussions be- 
tween the lawyers as to whether a case 
was ready or not. 

Most cases were decided within three 
or four weeks from the time of their 
enrollment. But some were compli- 
cated and required more time to pre- 
pare. The situation in each case had to 
be considered on its merits. The judge 
sees to it that there are no unnecessary 
delays: that each case is retained for 
judgment when it is ready, or ought 
to be ready. 

The audience proper began at 10 
o'clock. The first thing done was the 
pronouncement of judgments in the 
cases retained at the prior audience. 
The clerk of the court read out the 
dispositif or disposing part of each 
judgment, the part that gives judgment 
for one of the parties and condemns 
the other. 

The pronouncement of twenty-five 
judgments took about half an hour. 

Then the new cases in which there 
had been defaults at the reglement du 
role were called again. If there again 
was default the judge said “défaut- 
jugement a huitaine”. 

Then the twenty-five-odd contradic- 
tory cases were called, one at a time, to 
be pleaded. The pleadings are oral: 
entirely informal. They are the last 
words said in a case. Each party states 
his position. 

Very seldom are there any oral argu- 
ments. The parties have the right to 
make oral arguments, but they are un- 
necessary and of little use. There is no 
use arguing the facts when the judge 
has not yet heard or seen the evidence. 
The arguments as to the facts and on 
the law are made in the written conclu- 
sions of the parties, which are handed 
in with the evidence. 

The last thing done in each case is 
for the parties to hand to the clerk the 
evidence——which is entirely in writing, 
and the written conclusions which they 
have exchanged with each other. 

It took on the average an hour and 
a half to plead twenty-five cases. The 
audience could usually be terminated 
at about noon. 

The rest of the week the judge could 
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devote to the study of the cases and 
the writing of the judgments. 

On the day of my audience, by the 
time I had finished lunch at my home, 
a court messenger arrived with the 
twenty-five or so dossiers of the contra- 
dictory cases. The fifteen or so judg- 
ments by default had been left with 
the clerk of the court to draft. 

I studied one case at a time in my 
study. In each dossier were the papers 
constituting the proof and the conclu- 
sions of the lawyers. After | had pon- 
dered a case sufficiently I wrote the 
judgment. 

The work of studying twenty-five 
cases and writing the judgments for 
them was a tremendous task. Some of 
the cases, even where small amounts 
only are at stake, are complicated and 
require long judgments. I often had 
not finished my last judgment before 
Sunday afternoon (my audiences were 
on Monday morning). 

On Sunday evenings the clerk of my 
chamber would bring out the fifteen 
odd judgments by default for me to 
inspect and sign. My clerk was a 
Frenchman. a licencié en droit, and 
could be trusted to do the defaults. 

Then the clerk and I went through 
the judgments I had drafted. He sug- 
gested corrections in my French. I 
had to make them in my own hand- 
writing, as the original of all judg- 
ments must be in the handwriting of 
the judge. During the first two or 
three years of my service, my French 
needed a lot of correcting. 

During the year I did my stint of 
pronouncing 2.000 judgments and left 
the roll for my successor with approxi- 
mately the same number of cases in the 
stock as when I took over. 

There is a summary jurisdiction in 
every civil law country, that is a court 
presided over by a single judge, which 
hears small cases and administers jus- 
tice in a speedy and inexpensive way. 

In France it is the juges de paix who 
do that service. They are quite differ- 
ent from justices of the peace in Eng- 
land or in America. They are the low- 
est grade of judge, but they are pro- 
fessional judges. appointed and paid 
by the state. They do their work com- 
petently. 

In Egypt we had no juges de paix. 
A certain number of the judges of the 
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Tribunal, usually the new judges, were 
assigned to do the summary service. 

The Tribunals are the courts of gen- 
eral original jurisdiction. They also 
hear appeals from the Summary Courts. 

The Courts of Appeals have appellate 
jurisdiction only. They hear appeals 
from the Tribunals. 

There is a double degree for all civil 
cases, under the civil law system: that 
is every case can be tried twice, and 
no more, on both facts and law. 

There is no distinction between trial 
courts and courts of appeals. The 
courts of appeals are trial courts. The 
term “trial court” is never used. They 
speak of courts of first instance and 
courts of appeals. 

The double degree makes it unneces- 
sary to send cases back to a lower 
court to be retried. That is never done. 

The double degree also makes the 
Tribunals the courts of last resort 
for cases originating in the Summary 
Courts, and the Courts of Appeals the 
courts of last resort for cases originat- 
ing in the Tribunals. 

There is a Cour de Cassation in 
every civil law country. It is. however, 
in no true sense a supreme court. 

The Tribunals are the supreme courts 
for cases which originate in the Sum- 
mary Courts: and the Courts of Ap- 
peals are the supreme courts for cases 
which originate in the Tribunals. 

No case can be appealed from a 
Court of Appeals to the Cour de Cassa- 
tion. There is a double degree for every 
civil case, but no triple degree, not 
even on a question of law. However, 
cases, both civil and penal, may be 
taken to the Court de Cassation on 
pourvoi. It exercises a control over 
the lower courts in matters of form. 
It “breaks” judgments as the word 
“cassation” implies for vices de forme. 

Some cases, however, are taken to 
the Cour de Cassation where there has 
been no vice de forme, to get its opin- 
ion on questions of law. 

In the case of civil cases, however, 
the arrét of the Cour de Cassation ex- 
pressing its opinion has no effect on 
the case brought before it. The case 
has already had its second degree. It 
has become res adjudicata. The judg- 
ment has been executed, and every- 
thing remains as it is. 

Why if such is the case are civil 
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ises (in which there has been no vice 
» forme), ever taken to the Cour de 
issation? The answer is that one, or 
ith of the parties. want to get a ruling 
om the Cour de Cassation which may 

applied in future cases, with similar 
cts. 

The function of the Cour de Cassation 

such matters is to bring about uni- 
rmity in the jurisprudence. 

For example in France there are a 
ore or more Courts of Appeals. Each 

supreme within its district. 

It sometimes happens that different 
ourts of Appeals decide a certain 
uestion in different ways. The matter 
ay harden into jurisprudence con- 
‘ante in one Court of Appeals in one 
ense: and in another, in another sense. 

If the matter is brought to the atten- 
ion of the Cour de Cassation by a 
ourvot of one of the cases, their opin- 
ion in favor of one ruling or the other 
may suffice to establish a uniform rule 

on the point for the whole country. 

Sometimes, Courts of Appeals are 
stubborn. They may think that the 
Cour de Cassation is wrong in its opin- 
ion. The judges under the civil law 
system are free. They can go on in the 
same way to the crack of doom if they 
please, and nothing can be done about 
it. However, after the Cour de Cassa- 
tion has decided the same question the 
same way two or three times. the effect 
nearly always is to establish a juris- 
prudence constante on the point for the 
whole of the country. 

The procedure in the Tribunals and 
the Courts of Appeals is substantially 
the same as the procedure | outlined 
for the Summary Court. 

There is, however, a big difference 
in tempo. The term summary implies 
speed. In the Tribunals and in the 
Courts of Appeals the wheels grind 
more slowly. 

It is of the highest importance for 
small cases that justice be speedy. 
Quick justice is cheap justice. The 
costs and lawyers’ fees are kept down. 

But for big cases there is not the 
same necessity for speed. 

Each chamber of a Tribunal holds 
one audience per week, usually lasting 
only two or three hours. At an audi- 
ence twelve to fifteen cases (in addi- 
tion to defaults) are retained for judg- 
ment. There are three judges who sit 


together in each chamber of the Tri- 
bunal. That makes an average of four 
to five cases to be reported on each 
week, and four to five judgments to be 
written, by each judge. 

On one morning each week the three 
members of the Chamber meet to de- 
liberate. Each judge reports on the 
cases assigned to him. The cases are 
discussed. If all are not in agreement, 
they are decided by a majority vote. 

A chamber of the Tribunal with 
three judges, instead of pronouncing 
2,000 judgments in a year as | did 
when in the Summary Court, renders 
about 600 in a year. Instead of cases 
being decided in three or four weeks 
after they are introduced, it usually 
takes from three to four months. 

The Courts of Appeals operate in a 
similar manner. Each chamber, com- 
posed of five justices, has one audi- 
ence per week, lasting from two to 
four hours; and one morning a week 
is spent in deliberation. During forty 
weeks in the year a chamber of the 
Court of Appeals decides about ten 
appeals per week, or about 400 in a 
year. 

Although the wheels of justice in the 
Tribunals and the Courts of Appeals 
grind more slowly than those in the 
Summary Courts, both Tribunals and 
Courts of Appeals work at a speed 
sufficient to prevent backlogs. They al- 
ways keep up with their dockets. They 
are always ready to receive a case for 
judgment when it is ready to be 
judged. They render their judgments 
promptly, nearly always at the next 
audience, a week later. Of course to 
maintain the speeds | have indicated 
there must be a sufficient number of 
judges. The government provides extra 
judges when they are needed. 

To illustrate how the service is as- 
sured, when I was President of the 
Alexandria Tribunal, with twenty-six 
judges at my disposal to be assigned to 
the various services, | found that | 
could spare an extra judge for sum- 
mary service. Up to then we had main- 
tained only three summary chambers, 
two civil and one commercial. I estab- 
lished a fourth chamber, with both 
civil and commercial jurisdiction. I 
felt that the small cases were coming 
too rapidly for three summary judges 


to handle them adequately. 
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Robert L. Henry was formerly a 
Judge in the mixed courts of Egypt 
where he spent twenty-five years of 
his life. He was a Professor of Law 
at the State Universities of Louisi- 
ana, Illinois, North Dakota and 
lowa. 





The same principle applies to the 
services of the Tribunals and of the 
Courts of Appeals. Whenever it be- 
comes necessary to establish an extra 


chamber in one of them, it is done. 


How Do Civil Law Courts 
Work So Rapidly? 

But how is it possible for courts in 
civil law jurisdictions, even with an 
adequate number of judges, to work so 
rapidly? How can they decide so many 
cases in such a short time? 

The reason is that the audiences are 
very short, and that each chamber of 
the Tribunal and of the Court of Ap- 
peals has only one audience per week. 

That leaves the judges free to spend 
the rest of the week, or most of it, 
studying the cases and writing their 
judgments. I say most of the week, 
for all the judges except those doing 
the summary service have supplemen- 
tary duties. Also it sometimes happens 
that a judge is delegated to take oral 
testimony in a case, which may take 
him several hours on one morning of 
a week. 

The reason the audiences can be 
short is that all the evidence is handed 
in in written form. No oral evidence 
is heard in the courtroom. Also oral 
arguments on the facts are seldom 
made. 

Any documents, contracts, letters and 
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what not, may be offered in evidence. 
The papers are not introduced orally, 
as in the common law practice, and 
they are not sworn to. There are no 
affidavits, except where oral testimony 
has been taken on interrogatory by a 
court in another jurisdiction. 

The pieces to be produced are put 
into a bordereau, which is pierced by 
a cord, and sealed. On the chemise or 
cover is a list of the pieces. The 
bordereau is sent to the lawyer of the 
opposite party to study. He will want 
to comment on the pieces in his conclu- 
sions. He may wish to contest the 
authenticity or the sincerity of certain 
pieces. He may do that by asking the 
court to order a verification, or an 
inscription de faux if he claims that 
a piece is a forgery. 

A double of the chemise is sent with 
the bordereau. The lawyer receiving the 
bordereau acknowledges receipt by 
signing the double. 

The bordereaux of pieces and the 
conclusions of the respective parties 
are handed to the court just before or 
at the audience at which the case is 
retained for judgment. 


Why All Proof 
Is in Writing 

But how is it possible for all the 
proof submitted to the court, to be in 
written form? 

The great majority of cases are con- 
tract or property cases, for which proof 
in writing exists. 

Even for tort cases the court does not 
often have to authorize the taking of 
oral testimony. 

In a large proportion of the tort 
cases the oral testimony is taken by the 
police. 

When a traffic accident happens, the 
traffic policeman rushes to the spot, de- 
tains the parties and the witnesses and 
sees that the cars involved are left as 
they are. Then he telephones to the 
police station. and the police magistrate 
with his clerk come to the spot. 

The police magistrate first makes a 
sketch of the situation, the position of 
the cars, etc. He traces the tire marks 
back to the points where the brakes 
the 
swerved. Then the cars can be moved 


were put on, and where cars 


to clear the road for traffic. 
After that he takes the testimony of 
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the parties, and the testimony of the 
witnesses, the latter under oath. Some- 
times that is done on the spot, but 
usually parties and witnesses are taken 
to the police station to give their testi- 
mony. 

This procedure is gone through pri- 
marily with a view to penal prosecu- 
tions, which may grow out of the ac- 
cident or tortious act. 

When a takes 


place, the victim can constitute himself 


penal prosecution 


partie civile and get his reparation in 
the penal action. However, he need 
not do that. The police procés-verbaux 
are available for civil actions, regard- 
less of whether there is a penal action 
or not. The court orders their produc- 
tion when they are asked for. 

The procés-verbaux taken down by 
the clerk of the police magistrate are 
usually so good, that the court almost 
never feels the necessity of having the 
testimony given again. 

The testimony so taken is fresh, be- 
fore the person has had time to think 
of the effect of what he says. It is taken 
the 


forget: and before there has been an 


before witness has had time to 
opportunity for a lawyer to coach him. 
That makes such testimony more reli- 
able than that which under the common 
law system is given in court, perhaps 
months later. 

Next. a great deal of evidence comes 
to the court in the form of written 
reports of experts. 

Experts are extensively used in a 
great variety of cases, wherever tech- 
nical knowledge not within the compe- 
tence of the judges is required. For 
example, they are used to apply titles to 
land where survey operations must be 
made on the site. Medical experts are 
charged with the task of examining 
persons injured in accidents to report 
on the extent of the injury and the re- 
sulting incapacity. Handwriting experts 
examine contested writings and signa- 
tures. Accountants examine books, and 
so on. 

When a situation arises in which the 
services of an expert are needed, the 
court orders the expertise by judgment, 
in which the expert is named, and given 
his mission. 

There is an official table, which has 
been made up by the court. It con- 


tains the names of doctors, accountants, 
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engineers and scientists of every de 
scription. Experts are thus officers o 
the court, and their impartiality is as 
sured, The court fixes their fees, anc 
the party who loses the case pays then 
as a part of the costs. 

This is in striking contrast to the 
common law system in which the ex 
perts testify in the courtroom, and ir 
which each party selects and pays his 
own expert. Under such a system it is 
difficult to obtain unbiased expert testi 
mony. 

But there 
which no written evidence is available. 


are some few cases in 
A party may then wish to prove facts 
by parole. He must ask the court for 
permission to do so. He must articu- 
late his demand succinctly, that is. he 
must enumerate briefly and clearly the 
facts he desires to prove. His adver- 
sary must deny them within three days 
If he fails to do so, 
the facts will be considered as admitted. 


after notification. 


If proof of the facts in issue is ad- 
missible, that is if they are such as 
may be proved by oral testimony, and 
if they are pertinent to the case, the 
court may order an enquéte at which 
the party making the demand will be 
allowed to prove his allegations. 

The judgment names a certain judge 
to conduct the enquéte at such time and 
place as he may appoint. Enquétes usu- 
ally take place in chambers. 

The parties appear at the time and 
place fixed. The one who has been au- 
thorized to prove the facts specified is 
accompanied by his witnesses. Certain 
unwilling ones may appear in response 
to summons served upon them. 

When a witness has been duly sworn, 
he tells his tale in his own manner, 
without being allowed to refer to any 
notes or writing. If necessary, the 
judge directs the witness’s attention to 
the matters in issue, and asks him such 
questions as he sees fit, in order to ex- 
tract all pertinent information. Neither 
the party who produces the witness nor 
the opponent may interrupt the testi- 
mony or ask the witness any question. 
After the witness has told his tale, 
either party may propose questions to 
the judge who will further interrogate 
the witness if he considers the ques- 
tions pertinent, useful and fair. 

In the procés-verbal the clerk takes 
down the deposition of each witness— 
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not necessarily all he says nor his exact 
words. An endeavor is made to express 
his meaning as accurately and as suc- 
inctly as possible. When the witness 
ias finished speaking (or from time to 
ime if the deposition is long), the 
lerk reads to the witness what he has 
ecorded. The witness may make such 
hanges and additions as he sees fit. 
In its final form it is read again to the 
witness and he is asked if he persists. 
lf he does he is asked to sign. 

When the testimony of all the wit- 
nesses produced has been recorded. the 
proces-verbal is signed by the judge, 
ihe clerk, the attorneys, and the par- 
ties, if present. 

The enquéte is an efficient proceed- 
ing. Although it may require consider- 
able time, perhaps an hour or two, it 
moves along with much more dispatch 
than the common law process of taking 
oral testimony in the courtroom, with 
its examinations and cross-examina- 
tions, conducted by the lawyers, with 
its frequent interruptions by questions 
of whether testimony is admissible. 

Much time is saved by permitting 
only the judge to question the wit- 
nesses. If counsel were allowed to do 
so, many unnecessary and useless ques- 
tions would be asked, and the proceed- 
ings would drag interminably. 

There is no law of evidence. There 
is no need for such a law where there 
is no jury and where the judge does all 
the questioning. 

He instinctively follows the prin- 
ciples of evidence in the few questions 
he asks. If he does listen to “hearsay”, 
for example, no harm is done, since he 
knows what weight to give to such 
testimony. 

The judge is more likely to succeed 
in bringing out the truth by the civil 
law system than if the common law 
procedure were employed. 

Under the latter, in which one attor- 
ney endeavors to get a desired version 
of the facts out of his own witnesses 
and the other attorney attempts to dis- 
credit the witnesses of his adversary 
and shatter such version by cross-ex- 
amination, the result is not necessarily 
the bringing out of the truth. Much is 
left to chance and to the skill (and not 
infrequently the unscrupulousness) of 
the respective attorneys. It is more in 
the interest of fairness for the question- 





ing to be done by the impartial judge. 
The judgment which orders an 
enquéte also provides for a contre- 
enquéte, if one is desired. This permits 
the opposite party by witnesses of his 
own, to rebut the proof taken at the 
enquéte. 
takes 
place a week or two after the enquéte, 


The contre-enquéte usually 
and is conducted in precisely the same 
manner. Having the contre-enquéte 
separated from the enquéte by a sub- 
stantial interval of time eliminates the 
element of surprise, which plays such 
a prominent part in common law trials. 
In the latter system the lawyer must 
anticipate what the witnesses of the 
other party are going to say and be 
prepared to destroy the effect of such 
testimony by cross-examination, by 
discrediting the witness, or by having 
a witness on hand to contradict it. The 
civil law system would seem to be much 
fairer and to leave less either to sport- 
ing chance or to the attorney’s skill and 
powers of divination. 

Since all evidence on which the full 
court has to pass comes before it in 
written form, it is more certain that 
sound findings of fact will be made in 
civil law jurisdictions, than under the 
common law system, where the evi- 
dence is given orally in the courtroom. 
And that regardless of whether the 
facts are in practice judged by jury or 
by judge. 

The taking of testimony orally under 
the common law is a slow and labori- 
ous process. In a case of complexity it 
may take many hours, perhaps days. 
Before it is completed, the judge or 
jury is apt to have become fatigued. 
Attention lags. What was said in the 
early part of the trial becomes dim, 
and those things stated towards the end 
tend to assume undue importance. 
Even if the judge has taken careful 
notes he does not have the same oppor- 
tunity to weigh and compare the sev- 
eral depositions, as he has to sift and 
ponder written evidence, which he does 
in his study, at his leisure. 

The judge in dealing with evidence 
in writing is not hurried. He can take 
all the time he desires before making 
up his mind on each point. He cen re- 
read (as many times as he wishes) the 
most important evidence and ponder 
its value and significance. 


The Expeditiousness of Civil Law Procedure 


June, 1960 ° 


In many cases it is not possible to 
make up one’s mind properly on essen- 
tial points when the evidence has been 
heard just once. Much contemplation 
and turning the matter over is neces- 
sary to arrive at a just and accurate 
estimation. 

It should be clear that if common 
law procedure for making the proof 
had been employed, the audiences 
would have had to be longer and more 
frequent. 

For instance in my summary cham- 
ber it would certainly have taken the 
entire week for the making of the proof 
in the twenty-five contradictory cases 
retained for hearing. Instead of hold- 
ing one audience per week of two or 
three hours in length, 1 would have 
had to sit mornings and afternoons six 
days a week for the taking of the evi- 
dence orally. No time would have been 
left me for writing the judgments. I 
would have had to take the next week 
off for that task. 

It is a conservative estimate to say 
that under the common law system the 
wheels of justice grind only half as 
fast as under the civil law system. 

Aside from the speed at which the 
wheels grind before the court, there 
are other matters which slow up the 
administration of common law justice. 

In common law jurisdictions, it often 
happens that the courts are behind on 
their dockets. Sometimes a case which 
is ready to be heard must wait a long 
time, months or in some cases a year 
or more, before its turn to be heard 
arrives. And after that it may take 
months before a judgment is pro- 
nounced. 

Under common law procedure a case 
may go up to the Court of Appeals on 
objections to the rulings of the trial 
judge: as to the admission or exclusion 
of evidence. There is a possibility of a 
case going up and coming back more 
than once. It may shuttle back and 
forth several times. Also it is possible 
to appeal on questions of law from the 
Court of Appeals to the Supreme Court. 
The result is that a case can be kept 
going for years before a final judgment 
is reached. 

The civil law procedure is more 
expeditious—with no sacrifice in effi- 
ciency or in certainty in the findings 
of fact. 
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Lawyers and Gentlemen and Scholars 

Now and then a member of the Bar whose clients’ inter- 
ests have led him into labor relations will be heard to say: 
“I’m not a lawyer any more. All I do is trade out deals.” 
Then a question as to the application of the Norris-La- 
Guardia Act will arise and he will find himself delving deep 
with all the zeal of an avid antiquary into the history of 
the power of courts to issue injunctions. No matter how 
clearly our activities in the new fields may seem to be 
limited to the application of the detailed statutes which 
create them, cases keep arising where we need the light of 
the old English precedents to administer the old justice 


according to the new law. 
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Even where the utility of familiarity with the history of 
our law is not so obvious, knowledge of it is essential to a 
proper discharge of our duties. Statesmen have decided that 
the problems created by mass transportation, by the neces- 
sarily monopolistic character of the supply of public serv- 
ices, by the use of the air for radio communication and by 
the growth of trading and manufacturing units cannot be 
solved by extending the powers of courts and judges but 
require treatment by different means called boards and 
commissioners. Hand in hand with this decision has come 
the unfortunate result that the boards and commissioners 
have had to get along without the traditions of courts and 
judges. Failure to apply those traditions in the conduct of 
the business of these boards and commissioners is causing 


grave concern. 


Though some of us from modesty or bravado may deny 
it, we are all legal scholars together and the better scholars 
we are, the better lawyers. Many a lawyer has lived a full 
professional life without having to apply the Rule in 
Shelley’s Case but it is like the password of an order of 
chivalry. We are bound together by our common learning 
and it is the lack of just such a bond that robs the boards 


and commissioners of the aid of great traditions. 


Our frequent resort to a Latin phrase, even when it 
cannot be justified as the use of a few arbitrary words as 
shorthand for pages of description of a legal concept, is 
justified by the guild spirit that it fosters. None of us wants 
to be read out of a group by even so mild a reproof as 
that of the author of Wright's Court Hand Restored who, 
in March, 1773, urged familiarity with the language and 
letters of the old records and said “Many young gentlemen 
of the Law, whose studies are much interrupted by large 
fortunes, and perhaps a natural gaiety of disposition, will, 
I make no doubt, in order to palliate their inattention to 
the knowledge now contended for, say, that numbers 
of the Records in the kingdom have been copied into the 
Works of many learned men, and therefore are as good 


evidence as the originals: in this I beg leave to differ’. 


We all, as lawyers and gentlemen, must rejoice that the 
Selden Society is preserving this lifeline by which we 


derive the strength afforded by our mighty past. 
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Stare Decisis Is Worth Its Weight in Reason: 


Abolish the Charitable Immunity Doctrine 


by Wilmore Brown ¢ 


SISTER ANN JOACHIM, Professor 
of Siena Heights College, is to be 
congratulated on her article in the 
AMERICAN BaR ASSOCIATION JOURNAL 
(August, 1959) on the subject of 
“Charitable Immunity: Why Abandon 
the Doctrine of Stare Decisis?” 

She has presented her argument ca- 
pably and with a show of authority. 
However, | believe that her case would 
have been more effectively argued if 
she had confined her discussion to 
“Charitable Immunity and Why It 
Should Be Supported”, and not have 
depended alone on stare decisis for 
continuation of a doctrine which, it 
must be admitted, in many instances, 
works palpable injustice. 

Of course, no one can question the 
need for stare decisis. Our whole 
American system of jurisprudence is 
based on the law of precedent. We feel 
that once a court of authoritative juris- 
diction has thoroughly considered a 
given question and has announced a 
decision which appeals to reason, courts 
will do well to follow it. Once an ex- 
perienced and trained navigator charts 
a course, there is no need to rechart it 
unless, of course, it appears that defec- 
tive instruments were used or that 
channels have changed through ero- 
sion, or that ocean and wind currents 
have altered with the passage of time. 


In the event such contingencies become 
realities, it would then obviously be 


Answering an article which appeared some time ago in the Journal, 
Mr. Brown sets forth the reasons for abandoning the rule that charit- 
able institutions are immune to suits for negligence. 


of the Ohio Bar (Columbus ) 


foolhardy to take a ship over a proved 
unreliable course. 

Let us take up the matter of stare 
decisis. Justice R. M. Wanamaker well 
said in the case of Adams Express Co. 
v. Beckwith, 100 Ohio St. 348, that “A 
decided case is worth as much as it 
weighs in reason and righteousness, 
and no more. It is not enough to say 
‘thus saith the court.’ It must prove 
its right to control in any given situ- 
ation by the degree in which it sup- 
ports the rights of a party violated and 
serves the cause of justice as to all 
parties concerned.” Or as Justice M. A. 
Musmanno so eloquently stated in the 
case of Bosley v. Andrews, 393 Pa. 161 
(1958), “Stare decisis is the viaduct 
over which the law travels in transport- 
ing the precious cargo of justice. Pru- 
dence and a sense of safety dictate that 
the piers of that viaduct should be ex- 
amined and tested from time to time to 
make certain that they are sound, 
strong and capable of supporting the 
weight above.” Further at page 183 
he said, “A precedent, in law, in order 
to be binding, should appeal to logic 
and a genuine sense of justice. What 
lends dignity to the law founded on 
precedent is that, if analyzed, the par- 
ticularly cited case wields authority by 
the sheer force of its self-integrated 
honesty, integrity, and rationale. A pre- 
cedent cannot, and should not, control, 
if its strength depends alone on the 
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fact that it is old, but may crumble at 
the slightest probing touch of instinc- 
tive reason and natural justice.” 

In any consideration of precedent 
the question to be asked is, “Who or 
what furnished the precedent for the 
precedent?” 

The Supreme Court of the United 
States has often reversed its position in 
various fields of the law. In 1912, in 
the case of Henry v. Dick, 224 U.S. 1, 
it upheld the right of a patentee to 
attach certain conditions to the use of 
his patented article. Four years later, 
in the case of Motion Picture Patents 
Co. v. Universal Film Mfg. Co., 243 
U.S. 502, the Court said: 


It is obvious that the conclusions ar- 
rived at in this Opinion are such that 
the decision in the Henry v. Dick Co. 
must be regarded as overruled. 


In the case of Adkins v. Children’s Hos- 
pital, 261 U. S. 525, the Supreme Court 
declared unconstitutional the Minimum 
Wage Act of 1918, fixing a minimum 
wage standard for adult women em- 
ployed in the District of Columbia. In 
West Coast Hotel v. Parris, 300 U.S. 
379, the Court overruled the Adkins 
decision. 

In Minersville School Dist. v. Gobitis, 
310 U. S. 586, the Supreme Court held 
that a statute requiring a compulsory 
flag salute by school children did not 
constitutionally restrict freedom of re- 
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Wilmore Brown, graduate of Ohio 
State University, B.Sc. 1942, and 
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Columbus Bar, Ohio State Bar and 
American Bar Associations. He is a 
practicing attorney engaged in the 
general practice of law with a firm 
in Columbus, Ohio. The Legal Archi- 
tect, a collection of humorous and 
interesting cases, edited by Mr. 
Brown, was published by The Michie 
Company last October. 





ligion. Four years later the decision 
was overruled in the case of West J ir- 
ginia Board of Education v. Barnette, 
319 U. S. 624. 

Illustrations of this kind could be 
multiplied extensively. In Bing v. 
Thunig, 2 N. Y. 2d 656, a case referred 
to by Sister Ann Joachim, the New 
York Court of Appeals repudiated the 
doctrine of immunity for charitable in- 
stitutions. It was urged there, as is 
urged by Sister Ann Joachim in her 
article, that if any change is to be made 
in the doctrine of immunity it must be 
made by the legislature, not the courts. 
Speaking for the Court, Judge Fuld 
said: 


To the suggestion that stare decisis 
compels us to perpetuate it until the 
legislature acts, a ready answer is at 
hand. It was intended, not to effect a 
“netrifying rigidity”, but to assure the 
justice that flows from certainty and 
stability. If, instead, adherence to pre- 
cedent offers not justice but unfairness, 
not certainty but doubt and confusion, 
it loses its right to survive, and no 
principle constrains us to follow it. On 
the contrary, as this court, speaking 
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Abolish Charitable Immunity Doctrine 


through Judge Desmond in Woods vy. 
Lancet (303 N. Y. 349, 355). declared, 
we would be abdicating “our own func- 
tion, in a field peculiarly nonstatutory,” 
were we to insist on legislation and 
“refuse to reconsider an old and un- 
satisfactory court-made rule.” 


In the case of Brown v. Moore, 247 
F. 2d 711, Chief Judge Biggs of the 
United States Court of Appeals for the 
Third Circuit said: 


It is possible of course in view of the 
Bing decision of the Court of Appeals 
of New York—a court whose decisions 
we believe to have great weight with 
the Supreme Court of Pennsylvania— 
that the Court might adopt the enlight- 
ened rule of the Bing case in respect to 
both public and private hospitals. Other 
strong courts have adopted a similar 
rule. 


The Supreme Court of Washington, 
in the case of Pierce v. Yakima Valley 
Memorial Hospital Assn., 43 Wash. 2d 
162, 167, said: 


Ordinarily, when a court decides to 
modify or abandon a court-made rule 
of long standing, it starts out by saying 
that “the reason for the rule no longer 
exists.” In this case, it is correct to 
say that the “reason” originally given 
for the rule of immunity never did 
exist. 


And thus it is with the doctrine of 
immunity of charitable institutions for 
the negligent acts of their employees. 
There was a time when it might have 
been unjust to hold charitable hospitals 
monetarily liable for negligence, be- 
cause several large verdicts could wipe 
the hospital out of existence, inflicting 
irreparable harm on the entire commu- 
nity. It may have been harsh reason- 
ing which justified the refusal of a 
proper award to one injured person in 
order to save scores, perhaps hundreds 
of others, but the inexorable law of 
necessity supported such “harsh reason- 
ing”. 

However, conditions have consider- 
ably changed with the passage of time. 
Most “charitable hospitals” now charge 
for the services they render; they also 
carry liability insurance. 

Sister Ann Joachim cites in support 
of her position the case of Anecht v. 
Saint Mary’s Hospital, 392 Pa. 67. 
Justice Musmanno wrote a dissenting 
opinion in that case. In my estimation 
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it so completely covers the subject that 
I shall quote from it at length: 


The plaintiff in this case was a pay- 
ing patient. She expended money for 
hospital care. She was injured when 
hospital employees, who prescribed cer- 
tain weakening drugs, directed her to 
walk. Obeying their instructions she 
fainted, fell, and fractured an ankle. 
She sued the hospital, alleging negli- 
gence. She was non-suited. not because 
she failed to prove negligence or be- 
cause there was evidence of contribu- 
tory negligence. She was non-suited 
only because the hospital was classi- 
fied as a charitable institution. She 
appealed to this Court which has af- 
firmed the non-suit. I dissent from this 
affirmance. 

If Mrs. Knecht had been injured in 
a railroad station, office building, meet- 
ing hall, street car, elevator or any 
other place where she had the right to 
be, she would have been entitled to a 
jury trial on the issue of the defend- 
ant’s alleged negligence. It is not 
enough as I view the picture, to deny 
Mrs. Knecht a jury trial on the bare 
assertion that the defendant is a char- 
itable institution. Why does that. of 
itself, make it immune to a liability 
which attaches to all other institutions 
and individuals in the Commonwealth? 

The very concept of immunity from 
tort responsibility runs counter to the 
bedrock principle of true democracy, 
that all persons stand equally before 
the law. If a charitable institution is 
to be exempt from liability for its torts, 
why should a motorist who gives a 
friend or even a stranger a ride in his 
car be liable to that guest if he mis- 
manages the car and injures him? Is 
he not also engaged in a charitable 
act? 

In Corinthians, I, xiii, 13, we find this 
deathless and incontrovertible truth: 

And now abideth faith, hope, char- 

ity, these three; but the greatest 

of these is charity. 
But this means charity in the absolute: 
charity that provides shelter, supplies 
food, administers comfort, encourages 
the depressed—not charity which in- 
jures, cripples, or torments. 

It is argued by those sustaining the 
immunity rule that the good Samaritan 
who takes a stranger to his home 
should not be liable if his servants 
injure the stranger. But if the good 
Samaritan negligently pushes the 
wounded wayfarer down the cellar 
stairs, thus adding to his injuries, it 
might have been more charitable, in 
the long run, if he had left the travel- 
ler on the highway to be rescued by 
one with a steadier hand. The person 
who does good in a wrong way can 
accomplish as much harm as the per- 
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son who does wrong in an efficient 
manner. 

The law at one time proclaimed and 
upheld the rule (proved a_ million 
times to be wrong) that the king can 
do no wrong. In America the rule was 
changed to read that the government 
can do no wrong. Now it is said that 
hospitals can do no wrong, but in the 
meantime unoffending persons are be- 
ing injured, crippled, and even killed 
through the negligence of government 
employees and hospital employees; and 
recovery is being denied the victims or 
their victims’ families on so-called 
rules of immunity which have no place 
in a code of equality and justice. 

It is historically true, and it is a 
tribute to the soundness of the human 
heart that it is true, that there was a 
time when good men and women, liberal 
in purse and generous in soul, set up 
houses to heal the poor and homeless 
victims of disease and injury. They 
made no charges for this care. The 
benefactors felt themselves richly re- 
warded in the knowledge that they 
were befriending humanity. And if it 
happened that some poor mortal was 
scalded by a sister of mercy who, ex- 
hausted from long hours of vigil and 
toil, accidently spilled a ladle of hot 
soup on a hand extended for nourish- 
ment, there was no thought of lawsuits 
against the philanthropists who made 
the meager refuge possible. But if, 
following such a mishap, litigation 
should have been initiated in the courts, 
it is not difficult to understand why 
judges would be reluctant to honor 
such a complaint on the basis that an 
enterprise utterly devoid of worldly 
gain should be exempt from liability. 
A successful lawsuit against such a 
feeble structure might well have de- 
molished it and have thus paralyzed 
the only helping hand in a world of 
unconcern for the rag-clothed sick and 
disabled. 

The situation today is quite different. 
Charitable enterprises are not housed 
in log cabins, frame dwellings, or storm 
shelters at the foot of mountains. 
Brick, stone, marble and glass rise in 
mighty edifices to receive and care for 
the ill and the wounded. Large staffs, 
the best of equipment, and the most 
modern business methods feature these 
splendid institutions which are devoted 
to the noblest purpose of man, helping 
one’s stricken brother. Many of these 
institutions receive financial aid from 
public spirited citizens as well as from 
the government, but they still are op- 
erated on a business basis—they have 
to be, not only so that the institution 
may survive but so that the patient 
may live. Accordingly, charges are 
made for services rendered and when 
bills are not paid, the law is resorted 
to for collection. 


Is it fair, then, for one who has been 
injured in such an institution, through 
the negligence of an employee, to be 
denied compensation for his injuries 
on the basis that the hospital is im- 
mune from tort action? If a hospital 
nurse negligently leaves a sponge in the 
abdominal cavity of a paying patient, 
why should the hospital be exempt 
from liability, any more than a restau- 
rant owner should escape liability for 
the damage inflicted by a waitress who 
negligently overturns a tray of dishes 
on a guest? 

Another flagrant inconsistency in the 
law of tort immunity lies in the fact 
that a charitable institution may be 
sued for maintaining a nuisance and 
may be required to pay damages re- 
sulting from maintaining a nuisance. 
(25 A.L.R. 2d 52.) If it can thus be 
held liable for damaging the property 
of others, why should it not be ame- 
nable to liability for injuring the physi- 
cal bodies of others? 

It is argued that a successful law- 
suit against a charitable hospital might 
endanger its financial standing. The 
man who has a legitimate action against 
a railroad company is allowed to re- 
cover even though the payment of a 
resulting verdict might bankrupt the 
railroad. It is for the railroad company 
to decide how it shall pay. It is not 
for the Court to weigh the benefit to 
the railroad company’s victim against 
the possible curtailment of train serv- 
ice. The curtailment of train service is 
something to be considered by other 
agencies of government. The same is 
true of hospitals. If payment of dam- 
ages reduces services offered by a hos- 
pital it is for the hospital authorities 
to devise ways and means of obtaining 
the funds required for the continuing 
and efficient functioning of the hos- 
pital. It is also a*matter of community 
responsibility. In fact that very re- 
sponsibility has been recognized every- 
where in America. Legislatures approve 
appropriations for hospitals, commu- 
nity fund drives collect money for hos- 
pitals, generous testators leave splen- 
did legacies of money to hospitals. 

But, aside from all this, the payment 
of damages to injured patients would 
not create the fiscal ogre pictured by 
some advocates of the immunity theory. 
Nor can it sensibly be feared, although 
it has indeed been so argued, that if 
hospitals are compelled to liquidate 
damage claims this will mean an in- 
crease in causes for lawsuits. It can- 
not reasonably be contended that with 
the overruling of the immunity doc- 
trine, patients will throw themselves 
from their beds, burn themselves with 
X-ray machines, rip off bandages, break 
plaster of Paris casts, and take the 
wrong medicine in order to furtler 
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disable themselves and thus collect 
money damages. No sane person would 
prefer money to a sane and healthy 
body, free of pain, agony. and torment. 

And then it is said that if hospitals 
would be financially responsible for 


the negligence of their employees, this 
would increase the running expenses 
of the hospital. This surely can not be 
offered as a sound reason for immunity. 
There is nothing in the history of the 
times which would suggest that hos- 
pitals, in company with the butcher, 
baker, and candlestick maker. would 
hesitate to increase rates to meet 
pecuniary responsibilities in this re- 
gard or any regard. But hospitals 
would not need to increase their rates 
exorbitantly. Insurance coverage would 
considerably lessen the burden of meet- 
ing damage verdicts. Justice Rutledge 
of the U. S. Court of Appeals for the 
District of Columbia, in the case of 
Georgetown College v. Hughes. 130 F. 
2d 810, spoke with perspicacity, wis- 
dom, and reserved foresight on this 
subject as follows: 

No statistical evidence has been 

presented to show that mortality 

or crippling of charities has been 
greater in states which impose full 
or partial liability than where 

complete or substantially full im- 

munity is given. Nor is there evi- 

dence that deterrence of donation 
has been greater in the former. 

Charities seem to survive and in- 

crease in both. with little apparent 

heed to whether they are liable 
for torts or difference in survival 
capacity. 

Further, if there is danger of 
dissipation, insurance is now avail- 
able to guard against it and pru- 
dent management will provide the 
protection. It is highly doubtful 
that any substantial charity would 
be destroyed or donation deterred 
by the cost required to pay the 
premiums. While insurance should 
not, perhaps. be made a criterion 
of responsibility its prevalence and 
low cost are important considera- 
tions in evaluating the fears, or 
supposed ones, of dissipation or 
deterrence. What is at stake, so 
far as the charity is concerned, is 
the cost of reasonable protection, 
the amount of the insurance pre- 
mium as an added burden on its 
finances, not the awarding over in 
damages of its entire assets. 

The Majority Opinion asserts that if 
the doctrine of immunity is to be 
changed in Pennsylvania it must be 
done by the Legislature. I deplore 
with the Majority a judicial donning 
of the legislative mantle and have had 
occasion to point out on an occasion 
or two heretofore. where I believed 
this Court sat as an extraordinary 
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Senate body rather than as an appel- 
late tribunal. But the doctrine of 
charitable immunity was not initiated 
by the Legislature. This Court brought 
it into being and this Court can repudi- 
Whether the first case which 
announced the rule justified its pro- 


ate it. 


mulgation is something only of his- 
torical value, whether its continued 


existence since 1888 was warranted is 
a topic for academic discussion alone, 
but whether it meets present day con- 
ditions is a matter of imperative and 
immediate concern to the science of 
the law and the dictates of justice. 


I do not say that the above conten- 
tions are true merely because Justice 


What Can the Lawyer Do 
To Protect the Pre-School Age Child? 


In HIS STRUGGLES with the tech- 
nicalities of tax law, administrative 
law. or any related field dealing with 
public or government law, the lawyer 
is apt to forget that human beings are 
the basis of all legal problems. He has 
only to look at his own community for 
a singular example . . . his own child 
of pre-school age, if that child attends 
a nursery school. This child benefits or 
suffers, whichever it is, because of his 
interest in or neglect of that phase of 
his state’s laws. 

For laws do cover even the protec- 
tion of the littlest citizens in your state, 
that is, the pre-school children attend- 
ing nursery school. Since our public 
schools must meet stringent require- 
ments spelled out by law, it seems 
plausible to assume that the laws cover- 
ing nursery schools would be equally 
and vigorously enforced. 

This is not the case. In Texas, for 
instance, our older children are better 
protected, as to care away from home, 
by law than are our babies! This is the 
general rule in the United States. 

We would not think of sending our 
elementary, junior high, or high-school 
students to a run-down plant with un- 
trained staff to guide them. But each 
day in our cities, large and small. we 
condone parents leaving their infants 
and toddlers in just such ill-equipped 
places. 

A task of the Department of Public 
Welfare of each state is to eliminate 


poor child-care practices in order to 
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better protect the individual communi- 
ties. The Departments have already 
called upon the bar associations of 
many cities to aid them in this service 
to the community. 

In some Texas District and County 
\ttorney’s offices an old law placed in 
the statute books many years ago is 
being used forcefully for the first time. 
(Texas Vernon’s Civil Statutes, Article 
695c.) Most of the states now have 
such a law. This is the Licensing Law 
which sets forth the required minimum 
standards which these nursery schools 
must meet to be allowed to operate in 
that state, along with other child-care 
institutions, 

Many nursery school operators are 
caught up short and shocked at the 
proposition that they must have a 
license to care for young human lives. 
They may even have operated for years 
without such a license. Why one now? 
Why now, indeed. Who can say why 
we are more shocked now at mice- 
kitchens, 


windows, inadequate heating, one bath- 


droppings — in unscreened 
room for thirty children, no steriliza- 
tion of dishes and cooking utensils, or 
any of similar common facilities. 

Tightening up on these illegal child- 
care practices has already begun in 
Fort Worth and spread to other cities 
in Texas as those District and County 
\ttorneys realized the needed protec- 
tion they could afford small children 
and their parents by enforcing such 
laws, 
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Musmanno or any other judge said so, 


but rather Justice Musmanno § and 
others said so because they are so evi- 
dently true and just. 

Stare decisis is worth its weight in 
reason; the charitable immunity doc- 
trine should be abolished. 


The Texas Department of Public 
Welfare works in close conjunction 
with the law enforcement offices. Al- 
though the cry was that the law “had 
no teeth”, it is proving in practice 
effective enough to be applied. 

Local bar associations, when ap- 
prised of community needs, do much to 
encourage this tightening up of stand- 
ards for the care of our children. Their 
approach is an enlightened one, that is, 
working with clients who are owners of 
nursery schools, to meet health and fire 
standards, incidentally benefiting their 
respective communities. 

Some members of the State Bar of 
Texas are expressing an interest in 
revising these statutes. 

As more married women now work 
outside the home than ever before, over 
16,000,000, the Bar and its members 
have a responsibility to those parents 
who must seek day-care for their small 
children. By assuming this responsi- 
bility, the lawyer will assure the small- 
est citizen of his community a better 
environment. We are also being better 
lawyers when we help our clients to 
keep their businesses operating. The 
client benefits: the community benefits : 
is not the lawyer, in assuming a leader- 
ship role, thereby benefiting also, when 
he works to prevent bad child-care 
practices in his own community? 

SHIRLEY W. MACcLIN 
Assistant District Attorney 
Fort Worth, Texas 
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(he Duties 





of a Circuit Chief Judge 


Judge Prettyman breaks down the duties of the Chief Judge of 
one of the United States Courts of Appeals into five major categories, 
each of which he discusses briefly. He approaches his subject with 
the thought of showing the manifold opportunities for service and the 
corresponding obligations that are inherent in the Chief Judge’s 
position. The article is taken from an address delivered before the 
Bar Association of the District of Columbia on October 13, 1959. 


by E. Barrett Prettyman ¢ Chief Judge of the United States Court of Appeals for 
the District of Columbia Circuit 


ONE FEELING overpowers all others 
whenever my mind wanders away to 
contemplate either momentarily or at 
length the fact of my being the Chief 
Judge of a Circuit in the federal judi- 
cial system. That feeling is a well-nigh 
overwhelming sense of responsibility. 
Why that is so I shall try to develop. 
At the same time I think neither man- 
ners nor morals require a pretense of 
modesty toward the fact of my being in 
the position. I have a fierce pride in 
being Chief Judge. I think any mem- 
ber of our Bar, being honest with him- 
self, would admit to the same emotion, 
even though he would realize, as I do, 
that the place is achieved only by the 
insensitive processes of seniority. And 
then I admit to an extra portion of 
satisfaction in being the Chief Judge of 
this particular Circuit. because this 
terminal point of a lifetime in the law 
finds me still among the friends with 
whom and against whom I practiced so 
many years. This Circuit was a pleasant 
place in which to fight and play. It 
has been a pleasant place in which to 
sit awhile in the duties of judgment. It 
will be a pleasant place in which to 
turn out to pasture some day with some 
equally aged cronies of mine. 


The First Duty... 
Judicial Work 

The duties of a Federal Circuit Chief 
Judge fall into five distinct categories. 
The first category consists of judicial 


duties as such. In this work the Chief 


is one of nine judges, no more and no 
less. His influence over his brethren is 
his power of persuasion, and he has 
exactly the same amount as he would 
have were he not the Chief Judge. The 
Chief takes his place on the calendar 
exactly as do the other eight members, 
except that he is permitted the preroga- 
tive of taking from time to time a lesser 
load than they do. He does not assign 
judges to the panels. The Clerk makes 
up the calendar unaided, drawing the 
names out of a box; and under our 
system it takes almost an act of Con- 
gress to get your name off a panel once 
it has been drawn. The Chief Judge on 
our court does not assign cases for the 
writing of opinions except when he sits 
with a panel or the court sits en banc 
and he is in the majority when the vote 
is taken. The majority opinion is al- 
ways assigned by informal agreement 
or by the senior in the majority. And I 
might add at this point that the Chief 
Judge does not decide when to have 
hearings en banc. Those hearings by 
the full court are ordered by a majority 
vote of the judges and by that method 
alone. In the exercise of that power my 
fellow-workers are as strong-minded as 
they are when it comes to deciding 
cases. 

While the Chief Judge has no more 
than exactly one third or one nintn, as 
the case may be, of the power and the 
duty of the court in its judicial work, 
as I view the job he does have an addi- 
tional intangible obligation in respect 
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to it. There are intangible attributes of 
a court as a court. It may be aggres- 
sive or lackadaisical, amiable or irri- 
table, cohesive or divided, serious 
about the service it renders or entirely 
satisfied with itself. Of course such 
attributes are the composite of the 
characteristics of the individual judges, 
and of course each judge can and does 
influence the character of the com- 
posite, either by unconscious qualities 
But, even if 
some would deny it or seek to escape 
it, the Chief Judge is by the bare fact 
of his office in a place of peculiar obli- 


or by conscious effort. 


gation in respect to these intangible 
attributes. 

The same is true of almost all or- 
ganized bodies. They always have some 
especially designated office, be it presi- 
dent, grand potentate, director, chair- 
man, worthy grand master, or chief. 
Even if that office is given no special 
measure of power, implicit in the desig- 
nation is a definite responsibility, 
greater than that of any other member, 
for the intangible qualities which come 
to characterize the organization as a 
unit. 

So it is, | think, with the Chief Judge 
of a Circuit. It is true that he attains 
to that position merely by being the 
senior in years of service, while still 
being under 70 years of age. But the 
statute names him “the chief judge of 
the circuit”. And with that designation 
goes a vague, undefinable, but uni- 
versally accepted, obligation and duty 
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peculiar to the office. We see it so 
clearly when we think of John Parker 
and Learned Hand. | think the occu- 
pant of the office ought consciously 
and to the full of his strength exercise 
his one ninth of the power of the court 
toward the end that the operation and 
the output of the court be the very best. 
Inquiries, disputes and problems, gen- 
erally tiny ones, constantly pop up in 
this area and swirl around. As I see it, 
the Chief has no easy escape in igno- 
rance or indifference or evasion. Upon 
him lies an extra measure of the duty 
to plot a course and to hold to the 
tiller with his eye on the chart. 

During my tenure this part of my 
responsibility has been a pleasant, easy 
one. No matter how violent our intel- 
lectual and philosophical differences, 
all my brethren have a vigorous, ag- 
gressive, almost a belligerent ambition 
that the judicial work of our court be 
the best—indeed far and away the best 

of any appellate court in the country, 
We may differ as to how to achieve that 
objective, but these particular eight 
individuals need no chief to incite them 
to strive mightily and with high ideals. 


The Second Duty... 
Administration 

The second category of duties of the 
Chief Judge relates to the administra- 
tive phases of the court’s work. Some 
personnel and property matters are 
here involved, but principally the ad- 
ministrative work concerns the disposi- 
tion of motions, and this is a matter of 
mass production. Some 3,600 motions 
were filed with us last year. which is 
about fourteen for each of 250 working 
days. We divide these motions into four 
parts. Petitions for hearings en banc 
go to all judges for a vote. Motions 
and petitions which relate to a case 
which has already been assigned to a 
division go to the judges of that divi- 
sion. Third, under the system set up by 
our late Chief Judge Harold Stephens, 
we have, as you know, a motions divi- 
sion of three judges, who are drawn 
for that duty just as they are drawn for 
cases, and who sit every Thursday. 
Large numbers of motions (some 765 
that The 
Chief Judge takes his regular turn on 
the 


last year) go to division. 


the motions panel. Motions in 
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go to the Chief Judge 


u 
alone. These are more or less formal 


fourth class 


matters. Every day the First Deputy 
Clerk comes in with the motions and 
orders for the day, usually some eight, 
ten, or twelve in the pile. 

The Chief Judge also keeps his eye 
on the state of the calendar, and in this 
phase of the work he is in close co- 
operation with the Clerk and his Chief 
Deputy. The calendar must be kept 
moving, but not so fast as to create a 
jam of briefed or argued cases stacked 
the 
we are in the pleasant 


up awaiting turns at action. At 
present time 
position that, if lawyers want to argue 
a case and will so notify the Clerk, 
they can have their day in court the 
next calendar month or. at the latest, 
the second succeeding calendar month. 
The Chief Judge of this Circuit is 
blessed with a well-organized, skillful, 
conscientious and dedicated clerk’s of- 
fice, without whom his administrative 
tasks would be impossible of accom- 
plishment, 

Our Clerk, Joe Stewart, our Marshal, 
Joe Weis and I have recently been co- 
operating in the creation and installa- 
of a Chart 
shortly be open for the information of 


tion Room, and it will 


any who care to inquire. A dozen 
charts will show the organization of 
the court; the filings and terminations 
of cases over a ten-year period: the 
median time from docketing to disposi- 
tion in our court as compared to the 
national average and also as compared 
to each of the other Circuits; the back- 
log of cases over the past ten years: 
etc. I borrowed the idea from a mer- 
chandising client of the old days. We 
hope that this Chart Room will be a 
constant reminder to judges, court per- 
and the Bar of how we 


sonnel are 


attending to our work. 


The Third Duty... 
Judicial Council Chairman 

The next duty of the Chief Judge is 
as Chairman of the Judicial Council. I 
am talking now of the Council, not of 
the Conference. This is a little-known 
body. It was constituted under an act 
of Congress, one for each Circuit, and 
at present is composed of all the judges 
of the Court of Appeals. The statute 
provides: “Each judicial council shall 
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make all necessary orders for the effec 
tive and expeditious administration o 
the business of the courts within its 
The 


promptly carry into effect all orders oi 


circuit. district judges — shal) 
the judicial council.”! This Council is 
an administrative body, not a judicia 
body. In years gone by, the adminis 
trative phases of the courts were di- 
rected or supervised by the Congress. 
by the Department of Justice, or by 
each individual judge as his whim or 
fancy might dictate. But by this stat- 
ute, enacted in 1948, that system, or 
lack of it, was changed. The change has 
been little known, understood or ap- 
preciated by either the Bench or the 
Bar. The fact of the matter is that there 
is in each Circuit of the federal judicial 
system an administrative body which 
has complete and full authority to enter 
any order which it deems to be in the 
interest of efficiency and expedition. 
The Chief Judge of the Circuit is the 
Chairman of this Council. 

This statute is flat and unequivocal 
in conferring power. With the power 
goes corresponding responsibility. With 
responsibility goes corresponding duty. 
Every member of the Council bears a 
share of that burden. But here again I 
sense an added obligation upon the 
Chairman. I know that | am now re- 
peating, but this one thread is the warp 
of the whole fabric of this paper; it 
appears throughout. The observation 
applies to the President of this Associ- 
ation. He is looked to as the watch- 
man, the instigator, the bellwether. He 
cannot escape the responsibility thus 
put upon him. He may do nothing 
about it, or he may do much, but the 
obligation is his, of the same kind as is 
the obligation of every member, but to 
a greater degree than is theirs. The 
same goes for the Chairman of the 
Council about which we are talking. 

In our Circuit the Judicial Council 
meets every month and has done so for 
We 
many matters relating to the adminis- 
tration of the courts. We have followed 


several years. have considered 


the practice of conferring with our 
brethren on the District Court in re- 
spect to such matters as seem to re- 
quire their attention. I think it is a 
significant fact that despite our month- 
ly meetings our Judicial Council has 
~ i, USC. §332. 
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ever found it necessary or advisable 
» enter a formal order directed to the 
istrict Court or to any judge on that 
wurt. This is a happy state of affairs. 


hope it continues always. 


The Fourth Duty... 

‘udicial Conference Chairman 

The next category of duties of the 
ircuit Chief Judge arises from the fact 
hat he is Chairman of the Judicial 
‘onference—note that | now say Con- 
erence and not Council. This body is 
ilso created by an act of Congress. The 
tatute provides that every judge in 
he Circuit in active service shall be a 
member and shall attend. The statute 
also provides for “representation and 
active participation at such conference 
by members of the bar of such cir- 
cuit”.2 Meetings are required to be 
held annually. The Conference is, in 
the words of the statute, “for the pur- 
pose of considering the business of the 
courts and advising means of improv- 
ing the administration of justice within 
such circuit”. The Conference has only 
powers of recommendation: it has no 
power of imposition or of enforcement. 
But there has thus been created a forum 
in which the Bench and Bar together 
can consider the whole of the adminis- 
tration of justice in the jurisdiction 
and can make recommendations in re- 
spect to it. This is a terrific responsi- 
bility. Again I say that the power 
creates a corresponding duty. 

I say this is a terrific responsibility, 
and I mean it. Look at the statute. It 
directs that we advise means of improv- 
ing the administration of justice. Jus- 
tice is on every list ever made of the 
hopes and prayers of humankind. And 
its administration is so far from per- 
fect! It cries out for improvement. 
Any casual inquirer can produce a bill 
of some particulars. The problem of 
the indigent, the problem of the juve- 
nile, the problem of the incompetent, 
the whole problem of the criminal law, 
the problem of the place of the admin- 
istrative agency in our judicial scheme 
are all unsolved. The problems of the 
family are in hopeless confusion, fifty 
different sets of laws in one nation! 
People spend thousands of dollars in 


litigation trying to ascertain what some 
lawyer meant when he wrote something 


—a contract, or a will, or a statute, or 
an opinion, even of the highest courts. 
The delays of the law are unconscion- 
able—now as they always have been. 
And so on, and so on, and so on. Is a 
responsibility for any or all of this on 
us. even in part? Well, look at the 
words of this statute. 

Once again | see an added peculiar 
obligation upon the Chairman of the 
Conference. And, as | see it, this re- 
sponsibility is a far greater one than 
that which inheres in the Chairmanship 
of the Council. The members of the 
Conference are busy people, absorbed 
in the everyday affairs which make up 
the business of living, even though they 
are willing and interested in these more 
remote, less tangible problems. The 
field of this statutory commandment is 
broad and deep and long. To the Chair- 
man of this Conference, more than to 
any other person or group, the people 
have a right to look for suggestions as 
to what needs improvement and how. 
To my way of thinking this is the duty 
of greatest import and the most satisfy- 
ing opportunity of all the duties and 
opportunities of the Chief Judge of a 
Circuit. 

Our Bar, like those of the other 
circuits, numbers several thousand and 
so the participation of the Bar in the 
Judicial Conference poses somewhat of 
a problem, but we have met the difh- 
culty in the last couple or three years 
by having a small committee, composed 
of judges and lawyers, select a repre- 
sentative cross-section of the Bar, try- 
ing to make it full and fair. We have 
thus had from 100 to 120 lawyer mem- 
bers. We have taken this Conference 
responsibility with the utmost serious- 
ness. The attendance and participation 
have been almost phenomenal. Few. if 
any, absences have occurred without 
compelling excuse. We have utilized 
our Judicial Conference for the pur- 
poses for which it was intended. We 
have already inaugurated a series of 
projects which we have deemed to be 
means for improving the administra- 
tion of justice. As you know, these 
include a study of the needs of the 
Juvenile Court and an emphatic recom- 
mendation for additional judge-power 
there: the creation of a legal aid agen- 
cy. which would be semi-public and 
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E. Barrett Prettyman received his 
LL.B. in 1915 and his LL.D. in 1946 
from Georgetown Law School where 
he was also Professor of Taxation. 
He was admitted to the Virginia Bar 
in 1915 and appointed Judge of the 
United States Court of Appeals for 
the District of Columbia Circuit in 
1945. 





semi-private, operated by a_ private 
board of trustees, to provide a_per- 
manent paid staff of lawyers for the 
representation of indigents in our 
courts: a recommendation for the fur- 
ther training of police officers in the 
laws of arrest and other matters of 
legal significance in their day-by-day 
duties; a recommendation for the fur- 
ther training of young lawyers in the 
actual trial of cases; a recommendation 
for the creation of a permanent Con- 
ference on Administrative Procedure 
Before the Federal Agencies: a recom- 
mendation for the abolition of the 
mandatory death sentence; and a rec- 
ommendation for experimentation with 
sound-recording devices in the trial 
courts. I think we may congratulate 
ourselves, all of us in this Circuit, that 
we have adopted the view that practic- 
ing law is more than trying lawsuits 
and advising clients, and that being a 
judge entails more than trying cases; 
both the lawyer at the Bar and the 
judge on the Bench have additional 
obligations to advise means of improv- 


ing the administration of justice. 


2. 28 U.S.C. §333. 
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The Fifth Duty... 
U.S. Judicial Conference 

The fifth and last set of major duties 
of a Circuit Chief Judge arises from 
the fact that he is a member of the 
United 


States. Here again is a body created by 


Judicial Conference of the 
statute. It is composed of the Chief 
Judges of the eleven Circuits and a 
representative District Judge from each 
Circuit elected by the respective Circuit 
Judicial Conferences. The presiding of- 
ficer is the Chief Justice of the United 
States. The duty of this Conference is 
in language much the same as that 
which was used in respect to the Circuit 
that it 
covers the whole United States. This 


Judicial Conferences, except 
Conference meets twice a year here in 
Washington. The agenda generally in- 
clude twenty to twenty-five subjects, 
and the meetings usually last three 
days. 

The Conference has quite a number 
of committees, among them those on 
Court Administration, the Budget, Sup- 
porting Personnel, Bankruptcy, Crimi- 
nal Law, Statistics, Pretrial, Protracted 


Make Your Hotel 


The Eighty-Third 
of the American Bar Association will 
be held in Washington, D. C., August 
29-September 2, 1960. 
1960, 
JOURNAL carries a complete announce- 


\nnual Meeting 


The January, issue of the 
ment with respect to hotels, registra- 
tion, etc., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 28, preceding the opening 
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Cases, Jury System, Habeas Corpus, 
and the Assignment of Judges. | hap- 
pen to be a member of the Committee 
on the Budget and the Committee on 
Supporting Personnel. The latter holds 
joint meetings with the Committees on 
Revision of the Laws and Court Ad- 
ministration twice a year at different 
places over the country from Washing- 
ton to San Francisco, usually for four 
or five days. This membership on the 
Judicial (U.S.) and _ its 
Committees is a pleasant duty, involv- 


Conference 


ing as it does contacts with judges 
from other places and far-flung points 
of view. 

The Chief Judge of the Circuit has 
some miscellaneous duties, He is au- 
thorized, with the approval of the Ju- 
dicial Conference of the United States, 
to call institutes on the problems of 
sentencing, which authority was given 
him by a statute passed just a year ago. 
We have already begun to arrange such 
an institute for this jurisdiction.” The 
Chief Judge must participate in the 
assignment of judges. either from out- 
side to this jurisdiction or from this 


Reservations Now! 


sessions of the Assembly and the House 
of Delegates on Monday, August 29. 
Accommodations are now available 
in the following: Ambassador, Bur- 
Charterhouse Motor Hotel, 
Diplomat Motor Hotel, Dupont Plaza, 
Fairfax, Lafayette, Manger Annapolis, 
Manger Hamilton, Mariott Motor Ho- 
tel, Pick-Lee House, Roosevelt, Wash- 
ington, and Willard. 
hotel 
should be addressed to the Registra- 


lington, 


Requests for reservations 


tion Department, American Bar Asso- 
ciation, 1155 East 60th Street, Chicago 


American Bar Association Journal 


jurisdiction outside to other courts. 


He must designate the judges of three- 
judge statutory courts, and he has the 
power to certify judges for disability. 

Thus in a somewhat long recital are 
described the duties which devolve 
upon the Chief Judge of a Circuit in 
our federal judicial system. I realize 
that what I have been saying is suscep- 
tible to the view that, like most of the 
male population of the civilized world, 
I have an exaggerated idea of the im- 
portance of my job. And of course 
every molehill looks like a mountain 
when viewed through a microscope. I 
do not mean to stress importance; I 
mean to stress opportunity and obliga- 
tion. The law is our profession, and 
the administration of justice is part of 
it. My thesis is that the office of Chief 
Judge of a Circuit in our federal sys- 
tem is replete with manifold oppor- 
tunities for constructive service and 
corresponding obligations inherent in 
the opportunities. 





3. Such an Institute was conducted by the 
District of Columbia Circuit in three sessions 
held on January 30, February 6 and February 
13, 1960. 


37, Illinois, and must be accompanied 
by payment of the $35.00 registration 
fee for each member for whom a reser- 
vation is requested, This fee is NOT a 
deposit on hotel accommodations but is 
used to help defray expenses for serv- 
ices rendered in connection with the 
meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 
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The Rule of Law: 


The New Soviet Criminal Procedure 


by John T. Binkley 


mW 
[HERE IS A LOT of talk in the 
world today about the rule of law. 
They are even beginning to talk about 
it in Russia. Can the rule of law exist 
in a country where the political power 
is concentrated in one truculent despot, 
where secret laws are applied ex post 
facto, and terror often rules in place 
of God? Some say it can and does. 
What is their evidence? 

First, it may be said, at the risk of 
oversimplification, that crimes in the 
Soviet Union fall generally into two 
categories, political and non-political. 
Political crimes include treason, sedi- 
tion, sabotage, espionage. counter-revo- 
lutionary activities and a number of 
other offenses that might conceivably 
affect the political status quo. The non- 
political—or common, garden variety 
of crimes, are such as one might ex- 
pect in a crowd of 250 million red- 
blooded Russians—murder, robbery, 
rape, assault and battery, hooliganism, 
drunk and disorderly conduct, and the 
rest. 

In recent years, probably 90 per 
cent! of all criminal prosecutions in 
the U.S.S.R. have been non-political. It 
is in this area that the Russians now 
recognize some merit in a rule of law 
as opposed to secret laws and terror. 

As a probable consequence, the Rus- 
sion people have been partially liber- 
ated to the extent that the new Code 
of Criminal Procedure is less onerous 
than the one it replaced. The tyrannical 





Mr. Binkley analyzes the new Soviet Code of Criminal Procedure and 
compares it with the criminal procedure of the West. He finds that, 
while the new Soviet rule is an improvement over its tyrannical prede- 
cessor, it is, in Western eyes, a far ery from the rule of law that we are 


accustomed to. 


¢ of the California Bar (Los Angeles ) 


Lex Kirov of 1934 has been repealed,” 
and there is a belated announcement 
that the Special Board of the MVD— 
which sent large segments of the popu- 
lation to forced labor camps without 
benefit of trial—was abolished “way 
back in 1953” 
this softening of policy to the fact that 


Some writers ascribe 


the Russian worker is now less restive, 
with his 
Others attribute the 
new criminal procedure to considera- 


more passive, and content 
political status. 


tions of international politics, an in- 
ternal struggle for power, and_ the 
emergence of a new ruling class seek- 
ing to perpetuate its privileges and 
property in an approach to a Rule of 
Law.* ; 

It should not be forgotten, however, 


that “whatever changes have been 


made or planned in the legal system of 
the Soviet Union, they leave at present 
unchanged the authority of the Supreme 
rulers of the State and Party”.* Soviet 
jurists say: 


It is characteristic of the [ bourgeois ] 
theory of the Rule of Law... to assert 


1. The writer is not aware of any authorita- 
tive statistics to support this figure, but Pro- 
fessor Harold J. Berman of the Harvard Law 
School has estimated that the correct figure is 
closer to 99 per cent. 

2. Vedomosti, 1956, No. 9, item 193; cf. 
Bernard, Saturne (Paris), 1956, No. 7, pages 
8-15: Gsovski, Highlights, June, 1956, pages 
210-212; Mironenko, BULLETIN published by the 
Institute for the Study of the U.S.S.R., July, 
1956, pages 21-26; W. Senate, Ost- Probleme, 
_ No. 36, pages 1241-1242 

See, BULLETIN OF THE INTERNATIONAL Com- 
sanmmnaet oF Jurists, No. 6, December, 1956, page 
32. Also, inheritance of property has been en- 
couraged by a reduction in the inheritance tax 
from 90 per cent to 10 per cent. 


June, 1960 °+ 


the priority of law over the State, to 
regard law as something independent 
of the State and standing above it. 


Apparently, the rule of law does not 
exist in the U.S.S.R. 
it is supreme, embodying something of 


in the sense that 


the natural law and deriving its force 
But the adop- 
tion of any procedural criteria in the 


from divine sanctions. 


Soviet Union that disregard political 
considerations in determining the guilt 
or innocence of persons charged with 
non-political crimes, smacks of the rule 
of law, should be encouraged, and de- 
serves the fair evaluation of Western 
lawyers. Such are the Principles of 
Criminal Procedure born in Moscow 


26 


on Christmas Day, 1958. 

The new principles provide for (a) 
the protection of the criminally accused 
at the time of his arrest and prior to 
trial,“ (b) 


proving 


relief from the burden of 
innocence,* (c) a_ bilateral 
hearing in which defendant appears 
heard,” (d) a_ public 


trial,'° (e) a record of the proceed- 


and may be 


ings, and (f) the right to appeal.!! 


4. BULLETIN OF THE INTERNATIONAL COMMIS- 
SION OF JuRISTS, No. 6, December, 1956. 

5. Yurmicuesky Stovar (Juridical Diction- 
ary), Second Edition, 1956, page 196 

6. Pravpa, December 26, 1958, page 6. 

7. Articles 6, 21, 22, 23, 27, 32 and 34, Prin- 
ciples of Criminal Procedure, Current DicEest 
OF THE Soviet Press, March 4, 1959, pages 3-11. 

8. Articles 2, 14, 36 and 43, Principles of 
Criminal Procedure, Current DIcEstT, supra. 

9. Articles 37 and 39, Principles of Criminal 
Procedure, Current DIGEstT, supra. 

10. Article 12, rng nnn of Criminal Proce- 
dure, CurRENT DIGEST, supr 

11. Articles 44 and 21, Principles of Criminal 
Procedure, Current Dicest, supra. 
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Curtis Studios 
John T. Binkley is a partner in a 


Los Angeles law firm. In 1935, Mr. 
Binkley travelled across Siberia and 
Russia “hard class” on the Trans- 
Siberian Railroad. He studied com- 
parative law at Baliol College, Ox- 
ford University in 1936 and received 
his LL.B. in 1939 from Harvard Law 


School. He was admitted to the 
Texas Bar in 1940 and the Cali- 
fornia Bar in 1945. From 1940 to 


1945 he was a Special Agent with 
the Federal Bureau of Investigation, 
assigned to the investigation of Com- 
munist Party activities in the United 
States. 





Soviet jurists describe these provisions 
as “very democratic”, but a closer ex- 
amination of the language of the prin- 
ciples reveals that they still leave a 
great deal to be desired in terms of 
Anglo-Saxon jurisprudence. 

(a) The protection of the accused at 
the time of his arrest and prior to trial. 
Suspects have the right to counsel dur- 
ing the last stages of the preliminary 
investigation and during all subsequent 
proceedings. Furthermore, limits are 
placed upon the time that may be con- 
sumed in conducting investigations and 
preliminary inquiries while the suspect 
languishes in jail. Article 34 provides: 


Imprisonment during investigation 


of a case is limited to two months. This 
period may be extended to three months 
by the prosecutor of the republic... 
or to six months by the prosecutor of 
a union republic ...the period of im- 
prisonment may be further extended 

. by the U.S.S.R. Prosecutor General 


for an additional three months.!= 
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New Soviet Criminal Procedure 


This is an improvement over a sys- 
tem in which suspects have been for- 
gotten for years while awaiting trial; 
but the first six months of imprison- 
ment is the hardest, and a system which 
fails to assure the right to be admitted 
to bail and which fails to recognize a 
writ of habeas corpus is open to abuse. 
Moreover, it would appear that ar- 


rests may be made without anyone 


making a sworn complaint (exposing 
the 
jury). No warrant is required for the 


“swearer” to the penalties of per- 
arrest of a suspect, or to authorize a 
search and seizure.'* The prosecutor, 
and even the police investigator may 
search and seize at will without a court 
order. 


(b) Relief from the burden of prov- 
ing innocence, S. A. Golunskii, in his 
article entitled “The New Principles of 
Criminal Procedure’, states: 


The Principles contain the following 
provisions which are guarantees against 
the danger of convicting an innocent 
person [citing Articles 2, 7, 14, 36 
and 43]. 

These fully concrete and real guar- 
antees against the danger of indicting 
and convicting an innocent person have 
an incomparably larger meaning than 
any given general formula of a declar- 
atory nature...as a matter of fact, 
the presumption of innocence, if ut- 
derstood in the exact 
words, can mean nothing other than 
the demand that the accused be treated 
as innocent until the criminal sentence 
has entered into legal effect. Other- 


sense of these 


wise, there is no reason to presume 
him innocent. In other words, this 
must mean that it is impossible to 


arrest him, remove him from his duties 
or generally to cause him any kind of 
unpleasantness in connection with the 
presentation to him of an accusation 
until the moment of his 
But not one of its most ardent partisans 


conviction. 


would insert such elements as_ those 
into the formula of the presumption 
of innocence. This means that this for- 
mula is given...another conditional 
meaning. more or less understood by 
jurists, but absolutely 
non-specialist ...a usual enough phe- 
nomenon in bourgeois law. 

Therefore. it is better to reject the 
conditional formula and to state di- 
rectly exactly what is meant. The Prin- 
this path. ..14 


escaping the 


ciples proceed along 


Article 2 sets forth 
ciple without any enabling provision: 


a general prin- 


The aims of Soviet Criminal Proce. 
dure are the ... assurance ... that ... 
no innocent person is held criminally 
liable and convicted, [adding the limi- 
tation that| Criminal procedure should 
help to strengthen Socialist Legality. 


Article 14 provides: 


The Court, prosecutor, investigator 
and person conducting an inquiry do 
not have the right to place the burden 
of proof on the accused. 


Mr. 


How much simpler to 


Who 


Khrushchev ? 


does have the right? 
say: “The burden of proof at any stage 
of the proceedings shall be upon the 
State.” 

According to Professor Golunskii, 
Article 36 provides that “an affirma- 
tive decision on the question of bring- 
ing a case to tria. [indictment?]| does 
not predetermine the question of the 
guilt of the accused.”!° If this were 
not so, any further procedure beyond 
the indictment would be a travesty. 

Articles 7 and 43 add very little.'® 

Not only has Professor Golunskii 
completely missed the point of the pre- 
sumption of innocence as correlated in 
Western courts with the burden of 
proof, but he has failed to recognize in 





12. Article 32 provides: Detention of a Crimi- 
nal Suspect. An inquiry agency or an investi- 
gator has the right to detain a person suspected 
of having committed a crime punishable by 
deprivation of freedom only given the existence 
of one of the following grounds: (1) if the 
person is caught during or immediately after 
the commission of a crime; (2) if eye-wit- 
nesses, including the injured parties, directly 
point to the given person as having committed 
acrime; (3) if clear traces of a crime are found 
on the suspect or on his clothing, near him or 
at his residence. 

13. Article 6 provides: “No person may be 
arrested except by Order of a Court or with 
the sanction of a prosecutor."’ Article 35 _pro- 
vides: “‘A search may be made on an Order 
issued by an inquiry agency or an investigator 
(police) and only with the sanction of a prose- 
cutor. In urgent cases a search may be made 
by an inquiry agency or investigator without 
the sanction of a prosecutor . . . Correspondence 
may be sequestered and seized at postal and 
telegraph offices. . .”’ 

14. Soviet State Law 1959, Prin. 2, pages 48, 


American Bar Association Journal 


53-54. 

15. Golunskii, THe New PRINCIPLES OF CRIMI- 
NAL PROCEDURE, supra. 

16. Article 7 provides: Administering of Jus- 
tice only by the Courts. Justice in criminal 
cases is administered only by the courts. No 
person may be considered guilty of having 
committed a crime and subject to criminal 
punishment except by sentence of a court. 

Article 43 provides: The Court Sentence. A 
court sentence must be lawful and well found- 
ed. A court bases its sentence solely on the 
evidence examined in court session. A court 
sentence may be a conviction or an acquittal. 
The conviction or acquittal must be well moti- 
vated by the court. A sentence of guilty must 
not be based on assumptions and is handed 
down only if in the course of the court trial 
the person has been proved guilty of having 
committed a crime. An acquittal is handed 
down if the circumstances of a crime have not 
been established, if the defendant's act does not 
contain the elements of a crime or if the de- 
fendant’s participation in the commission of a 
crime has not been proved. 
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(rtcle 14 an example of Soviet cir- 
cuitousness that overshadows his so- 
called “conditional formula” in West- 
ern iaW. 

\rticles 14 and 36 are a far cry from 
the protection afforded a defendant 
who is presumed innocent until proved 
reasonable doubt. 


suilly beyond a 


[here is a vast difference, as every trial 
lawyer knows, between the burden of 
proving an issue by a preponderance 
of the evidence and proving it beyond 
a reasonable doubt. It is conceivable 
that the percentage of innocent per- 
sons convicted of crime is diminished 
when a jury, in the conscientious exer- 
cise of its duties, follows instructions 
that it may not find a defendant guilty 
unless such guilt has been proved be- 
vond a reasonable doubt.'* Of course, 
the very right to a jury trial, and the 
requirement of a unanimous verdict 
(unknown in Soviet procedure) are 
additional bulwarks to the “presump- 
tion of innocence”. 

(ec) Provisions for a bilateral hear- 
ing in which the defendant appears and 
may be heard. This is a two-edged 
sword, Not only may the defendant 
now be heard, he must be heard. He 
has no right to be secure from self- 
incrimination, and his self-incrimina- 
tion alone may be sufficient to convict 
him, for the Principles contain no 
specific requirement that a confession 
be correborated.!* 

(d) 
Article 12 provides: “The trial of cases 


Public Trial—but not always! 


in all courts is public, except in in- 
stances where public trial would preju- 
dice the interests of safe-guarding a 
State secret.” It may be just a small 
hole in the dike today, but tomorrow 
it may be under great pressure. 

In its evaluation of the evidence, the 
court and the prosecutor must at all 
limes be “guided by the law and social- 
ist legal consciousness”.1® This could 





mean almost anything, particularly 
when one remembers the vast differ- 
ence between “socialist legal conscious- 
ness” under Stalin and under the pres- 
ent administration. 

(e) Record of the Case. This does 
not include a court reporter’s transcript 
of testimony as we know it in the 
United States. The Soviet transcript is 
a lifeless summary prepared by the 
official court reporter—far different 
from the living, breathing reproduction 
of a witness’ language available in our 
courts. 

It is asserted by the Russians that 
reported decisions of appellate courts 
are published. While some decisions of 
the Supreme Court of the U.S.S.R. are 
distributed, the circulation is limited, 
and very few people outside of the 
judges themselves and the Procurator 
General have ever seen copies of de- 
cisions in any lower court. 

(f) The right of appeal. This is se- 
cured to the Russian citizen under the 
new Criminal Procedure, but it is an- 
other two-edged sword. Not only may 
the defendant appeal his conviction, 
but the prosecutor can appeal an ac- 
quittal. The defendant may be placed 
in double jeopardy—or for that matter, 
triple and quadruple jeopardy. 

Article 47 provides: 


Rescinding an acquittal. An acquit- 
tal may not be rescinded through an 
appeal except on the protest of the 
prosecutor, on the complaint of the 
injured party, or on the complaint of 
the person acquitted. 


The exception is broader than the rule. 

Finally, lest some undesirable crimi- 
nal find too much comfort in the new 
law, it is hinted that the Principles may 
be only a legal facade that can be en- 
tirely superseded, varied or abrogated 
by unidentified “other laws”. 

In its introductory paragraph the 
Principles contain what may, under a 


The New Soviet Criminal Procedure 


June, 1960 °« 


less enlightened administration, prove 
to be an escape clause: “The procedure 
to be followed in criminal cases is de- 
termined by these Principles and by 
other laws of the U.S.S.R.°?° 

In short, what they speak of as 
Socialist Legality in the Soviet Union 
is an inadequate substitute—from the 
Western point of view—for the Rule 
of Law. Two factors contribute to this 
inadequacy. 

First, law in the U.S.S.R. has rela- 
tively little continuity. Western law rec- 
ognizes traditional values, each new 
system finding its seeds in some prior 
system. In Russia the development of 
law has frequently seemed to be a 
series of mutations. When the time is 
ripe, there will probably be another. 

Second, the state is still, and—un- 
less Socialism is entirely abandoned— 
will remain, the supreme authority. As 
such, the state will continue to vary 
and interpret the law according to its 
contemporary needs. Perhaps this is 
the crux of an irreconcilable disparity 
between the Soviet and American sys- 
tems. Can the law of a godless system 
ever appeal to a God-centered people? 
Can it impose any restraint on the con- 
science of a people with the American 
heritage who purport to be “endowed 
by their Creator with certain inalien- 
able rights to which the laws of nature 
and of nature’s God entitle them’, a 
people who appeal in the final sentence 
of their Declaration of Independence 
“to the Supreme Judge of the world 
for the rectitude of their intentions”, 
and a people whose forefathers irrev- 
ocably pledged their lives to one an- 
other “with a firm reliance on the pro- 
tection of Divine Providence”? 





17. In all fairness, it must be acknowledged 
that the distinction between proof by a pre- 
ponderance of the evidence and proof beyond 
a reasonable doubt also does not exist in the 
law of the countries of Western Europe. 

18. Article 16 unequivocably provides: ‘the 
testimony of the suspect [or] of the accused 

..is evidence in a criminal case”’. 

19. Article 17, P.C.P., supra. 

20. Article 1, P.C.P., supra. 
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A Libel Refuted: 
Chief Justice Hale and the Leystoff Witches 


Sir Matthew Hale has been praised as one of England’s greatest 
judges, but history has nonetheless censured him for his part in the 


hanging of two old widows for witchcraft in 1662. Mr. Porter recounts 
the story of the Leystoff witches, giving in detail the somewhat in- 
explicable evidence that was adduced at the trial. He absolves Hale 
from any wrongdoing in the proceeding. 


by Harold F. Porter, Jr. * of the New York Bar (New York City) 


On MONDAY, MARCH 10, 1662, at 
the Bury St. Edmunds Assizes, Amy 
Duny and Rose Cullender, two old wid- 
ows of Leystoff, Suffolk, were brought 
to trial on thirteen indictments for lay- 
ing spells upon six children and a 
young woman of 18.' The offense was 
capital under the Witchcraft Statute of 
1604.2 Sir Matthew Hale. 
Chief Justice of England but then Chief 
Baron of the Court of Exchequer.” pre- 


afterward 


sided. At the close of testimony Thurs- 
day afternoon he instructed the jury: 


.that he would not repeat the evi- 
dence unto them, lest by doing so he 
should wrong the evidence on the one 
side or on the other. Only this acquaint- 
ed them, that they had two things to 
enquire after. First, Whether or no 
these children were bewitched? 
ondly, Whether the prisoners at the bar 
That there 
such creatures as witches he made no 
doubt at all; For first, the scriptures 
had affirmed so much. Secondly. the 
wisdom of all nations had _ provided 
laws against such persons, which is an 
argument of their confidence of such 
a crime. And such hath been the judg- 
ment of this kingdom. as appears by 
that act of parliament which hath pro- 
vided punishments proportionable to 
the quality of the offence. And desired 
them. strictly to observe their evidence: 
and desired the great God of heaven to 
direct their hearts in this 


Sec- 


were guilty of it? were 


weighty 
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thing they had in hand: For to con- 
demn the innocent, and to let the guilty 
go free, were both an abomination to 
the Lord. 


After deliberating half an hour the 
jury returned a verdict of guilty on all 
indictments. 

Only three of the victims had been 
brought to the assizes: Ann Durent, 
Elizabeth Pacy and Susan Chandler.* 
They “were in a reasonable good con- 
dition”, but as soon as they entered 
the courtroom to give instructions for 
drawing the bills of indictments they 
“fell fits, 


shrieking out in a most sad manner”. 


into strange and_ violent 
In the course of experiments the strong- 
est man in court proved unable to force 
open their clenched fists, yet by the 
least touch of Rose Cullender they 
would shriek and open them. The touch 
of others brought no reaction. Blind- 
folding made no difference. Though 
after a time they recovered from their 
fits, they were struck dumb and re- 
mained unable to testify. 

Susan recovered on being taken from 
the courtroom and was brought back 
immediately. Questioned by the court 
as to whether she could be sworn and 
testify, she said she could. but when 
asked what she had to say against 
either of the prisoners her fits returned 
and she could only shriek out: “Burn 


her! Burn her!” 


American Bar Association Journal 


Elizabeth, 11, lay flat on her back 
across cushions arranged on a table in 
the courtroom. Seemingly in a deep 
sleep, her only motion was the rising 
of her stomach “to a great height” as 
she breathed. After a long time she 
came to a little and sat up, but though 
she knew what was said to her (as she 
afterward affirmed) she could neither 
see nor speak. Later on she rested her 
head on a cushion laid over the bar. 
Her eyes were closed. By Hale’s direc- 
tion Amy Duny was made to touch her 
hand, whereat she leaped up and seized 
the woman first by the hand and then 
the face, scratching till blood came and 
stopping only when taken forcibly 
away. 

Nonetheless, the morning after the 
verdict all three appeared with their 
parents at Hale’s lodgings. They had 
slept well, now spoke perfectly, and 
though Susan was wan and thin and 
complained of stomach pain like the 





1. A Tryat or WITCHES AT THE AssizEs HELD 
at Bury St. Epmunps (London, 1682); reprinted 
in 6 Cobbett’s: CompLete CoLLEcTION oF STATE 
Triats, (London, Bagshaw, 1810) 647-702. Al- 
though the evidence touched similar complaints 
by several adults, the indictments referred only 
to Elizabeth and Deborah Pacy, Ann, William 
and Elizabeth Durent, Jane Bocking, and Susan 
Chandler, the young woman. 

2. 1 James I, c. 12. 

3. 1609-1676; judge in the Court of Common 
Pleas 1653-8: Lord Chief Baron of the Court of 
Exchequer from 1660 until his promotion in 
1671 to Lord Chief Justice of the King’s Bench 
— position he held until his retirement in 


4. Deborah Pacy and Jane Bocking were 


too disturbed; William Durent was too young: 
Elizabeth Durent was dead. 
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cking of pins, they appeared in good 
health. Recovery had come within half 
av hour after the jury’s announcement. 
Ain was afraid to see the witches but 
Susan and Elizabeth continued to the 
courtroom where they affirmed what 
had been deposed about them, “the 
prisoners not much contradicting 
them”. According to the reporter, “the 
judge and all the court were fully satis- 
fied with the verdict”. 

Hale then sentenced the prisoners to 
be hanged, and after vainly urging 
them to confess, departed for Cam- 
bridge where a few days later he wrote 
down (after his wont) a meditation, 
this time “concerning the mercy of 
God in preserving us from the malice 
and power of Evil Angels”.® In it he 
referred to witches as agents in the 
exercise of this malice and power. 
Meanwhile on the seventeenth Amy 
Duny and Rose Cullender had been 


executed, still refusing to confess. 


II 

Nearly two centuries later Lord 
Campbell called Hale “the most eminent 
Judge who ever filled” the office of 
Chief Baron," “one of the most pure, 
the most pious, the most independent, 
and the most learned” of the Chief Jus- 
tices,‘ “the perfect model of a great 
“the 
two innocent women”: Amy Duny and 
Rose Cullender. 


S 


magistrate” *—and murderer of 
But this apologetic 
appraisal was the first to suggest that 
the Bury St. Edmunds trial stigmatized 
Hale.'® Contrariwise, by the time of 
the Salem prosecutions it had become 
a leading case,!! one which Cotton 


Mather briefed in his Wonders of the 
Invisible World with the approving 
comment: “It was a Tryal much con- 
sidered by the Judges of New Eng- 
land.”!= However, Lord Campbell’s 
irreconcilable epithets have found sanc- 
tion in the Encyclopaedia Britannica‘* 
and ultimately Hale’s handling of the 
case has to be tested against the 
traditional Anglo-American concept of 


judgeship. 
Ill 


We have read Hale’s instructions to 
the jury but the evidence, upon which 
he decided not to comment, will be 
more meaningful if we first consider 
for a moment his taking judicial notice 
of the existence of witches. Even today 
such notice would prove no more 
problematical than it did in the seven- 
teenth century—for witchcraft is a uni- 
versal human belief, not limited to any 
particular time, race or religion, and 
in some form or other, to a greater or 
less extent, it is a belief still held by a 
large majority of mankind.'* To drama 
and novel it is a common theme. 
Moussorgsky'!® and Gounod'® exem- 
plify its representation in music, 
Gauguin!‘ and the surrealists via the 
visual arts, Some say that the subject 
of Mona Lisa was a witch.'* 


However, a word of background: 


We cannot fully understand the firm 
hold of the witchcraft belief through 
so many centuries unless we realize 
that it rested upon a surer foundation 
than mere credulity on the one hand 
and imposture on the other. Though, 
naturally, there were some charlatans, 
most witches were sincere. They prac- 





5. A CoLLecTIon oF Mopern RELATIONS OF 
Matters oF Fact, CONCERNING WitcHEs & W1TCH- 
craFt, Part I (London, 1693). 


6. 2 Lord Campbell, THe Lives or THE CHIEF 
JusTIcEs OF ENGLAND, (Boston, Estes & Lauriat, 
1873) 209. 

7. Id. page 171. 

8. Id. page 209. 

9. Id. page 223. 


10. Bishop Burnet, Hale’s contemporary and 
first biographer, did not mention it in his Lire 
or Str MattHew Hate, published in 1682, the 
same year as the report, nor did Roger North in 
his Lire or Lorp Keeper Guitrorp, published in 
1742. The latter, moreover, was prejudiced 
against Hale and lost no opportunity to attack 
his record. See Kittredge, George Lyman, 
WITCHCRAFT IN OLD AND New ENGLAND, (Cam- 
bridge, Harvard University Press, 1929) 333. 
The reporter says the trial was ‘‘before . 
whom for his integrity, learning, and law. 
hardly any age, either before or since could 
i arallel”. Strate TRIALS, supra, page 687. Cotton 
Mather’s On Wrrcucrart, 1692, reprinted by 
Peter Pauper Press, Mount Vernon, says at 
page 92, “‘The Venerable Baxter very truly 
says, Judge Hale was a Person, than whom, no 
Man was more Backward to Condemn a Witch, 
without full Evidence.” In the middle of the 
18th century Sir Michael Foster referred to the 
trial as a “lamentable mistake” attributable to 
contemporary superstition but he cast no asper- 
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ticed magic in the sure faith that their 
spells would work, that the waxen 
image would kill, the fertility rite pro- 
duce increase, and the spirit answer 
when he was called. They saw for 
themselves that their charms succeeded 
very frequently and that their patients 
recovered while their enemies wasted 
away. If they ascribed this to magic 
rather than to the power of suggestion, 
it did not alter the fact, and they were 
thus confirmed in a belief which they 
never questioned. If they failed, it did 
not shake their faith in the traditional 
art any more than a doctor’s occasional 
failures shake his faith in the truths 
of medical science. It cannot be doubt- 
ed that many possessed a sound work- 
ing knowledge of psychology and per- 
haps of hypnotism, and were skilled 
in the use of herbal remedies, drugs 
and _ poisons.!9 


Returning to our own time, let two 
references suffice: Dr. Schweitzer has 
described its operation in Gabon,*° and 
The New York Times recently reported 
a familiar instance in New York City.*! 
While belief in the efficacy of witches, 
white as well as black,?* is greater in 
primitive than in sophisticated soci- 
eties, >" it is commonplace in both, and 
no judge is obliged to require evidence 
that 
witches” any more than was Hale. But 


there are “such creatures as 
inversely, it would be a mistake to con- 
clude that witches were no more malefic 
to the society of Hale’s day than are 
disorderly persons to ours. 


IV 
For a witchcraft trial the evidence 
was not atypic. What impresses is the 
relentless effort to decipher and cor- 
relate its unnatural details: a tireless 





sions on Hale’s conduct of the proceedings. 
Lord Campbell, supra, page 228. 

11. Kittredge, supra, pages 333, 581. 

12. Mather, supra, page 55. 

13. 1957 Edition, Volume 11, page 93: “res- 
olute independence’’—‘careful  diligence’’— 
“sincere piety’’—‘‘chargeable, however, with 
the condemnation and execution of two poor 
women tried before him for witchcraft in 1664, 
a kind of judicial murder then falling under 
disuse’. See also Robbins, Rossell Hope, The 
Encyclopedia of Witchcraft and Demonology, 
(New York, Crown, 1959) pages 240-1. 

14. Kittredge, supra, pages 330, 372. See also 
Conklin, George N., Witchcraft Trials in Eng- 
land: An Examination of Judicial Integrity, 45 
A.B.A.J. 938 (1959). 

15. A Night on Bald Mountain. 

16. Faust. 

17. The Spirit of The Dead Watches and other 
works done in Tahiti. See Gauguin, Art Insti- 
tute of Chicago, 1959 (catalogue). 

18. McCarthy, Mary, A City of Stone—Il, 
Tue New Yorker, August 15, 1959, page 79. 

19. Hole, Christina, Wrircucrarr In ENGLAND 
(New York, Scribner’s, 1947) 158. 

20. Schweitzer, Albert, Arrican NorTEeBook 


(Bloomington, Indiana University Press, 1958) 
chapter 4. 

21. THe New York Times, February 25, 1959, 
page 33. An elderly woman sought to triple her 
savings through propitiating 


bank the evil 
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spirits by following the instructions of a gypsy 
who she said had shown her magic. gre 
wrapped $166 in a handkerchief and was carry- 
ing it pinned to her slip close to her heart but 
the gypsy informed her that the spirits were 
not satisfied and required something more sub- 
stantial. She was about to withdraw the balance 
($5,000) of her savings hoping this would 
suffice when a persistent teller managed to 
dissuade her from pursuing the venture fur- 
ther. See also, for example, People v. Miller, 
46 N. Y. S. 206 (1943); Lees, Hannah, Why 
Women Go to Fortune Tellers, McCatts, April 
1959, page 54; and THe New York Times, De- 
cember 29, 1959, page 33, —— Ordeals in 
Congo Kill 241: “. . . on the southern edge of 
the dark equatorial forest 241 suspected witches 
and sorcerers have been put to death by poison 
since Dec. 1”. 

22. Witches are white or black, beneficent or 
malefic. Ordinarily only the latter are hated 
and feared for white witches heal diseases, 
foretell the future, locate hidden treasure and 
undo spells of black sorcery; but both purport 
to deal with evil spirits and either may use the 
arts of sorcery for good or for evil. Kittredge, 
as my 23. 

23. e statute of 1604 was repealed in 1736. 
In New York, for example, the only remnant 
of it declares merely that persons pretending 
to tell fortunes, or tell where lost or stolen 
goods may be found, are disorderly. Code of 
Cr. Proc. §899(3). 
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judge “who not only took a great deal 
of pains, and spent much time in this 
trial himself; but had the assistance 


and opinion of several other very 


eminent and learned persons’*+—a 
deponent revealing his struggle to ac- 
cept as factual the strange happenings 
his eyes and ears had witnessed—a 
member of the Bar alert to expose any 
fraud. Yet if the trial judge felt he 
could not review the evidence with jus- 
tice, what of an attempt to do so three 
centuries later, in another clime, from 
the paraphrase of an anonymous re- 
porter ?2° But was Lord Campbell any 
less apt to “wrong the evidence on the 
one side or on the other’? Let us look 
at its essential features. 

The first to testify was Dorothy 
Durent, mother of Ann, William and 
Elizabeth. Eight years earlier on March 
10, she asked Amy Duny to baby-sit 
with William for a penny, but because 
Amy was a reputed witch, she told her 
not to suckle the child.“ When on her 
return she discovered that Amy had 
disobeyed, she became very angry—“at 
which the said Amy was much dis- 
contented, and used many high ex- 
pressions and threatening speeches to- 
wards her; telling her, That she had as 
good to have done otherwise than to 
have found fault with her’. That night 


William fell fits of 


swounding”. After these had continued 


into “strange 
for several weeks she consulted a Dr. 
Jacob, of Yarmouth, who reportedly 
His 


advice: she should hang the child’s 


had helped bewitched children. 


blanket in the chimney corner all day 
and at night put the child to bed in it; 
if she found anything in the blanket 
she was not to be afraid but should 
throw it into the fire. She did as ad- 
vised and a “great toad” fell out. It 
was caught immediately by a youth 
and held in the fire with tongs. where- 
upon it made a “horrible noise”, which 
was followed by a flash as of gun- 
powder and a report like the discharge 
of a pistol. No trace whatsoever of the 
toad was found. Soon afterward the 
child recovered. 

The next day a neighbor came say- 
ing that Amy was “in a most lament- 
able condition”, sitting alone in her 
house without a fire, her face scorched 


by flames. The witness went to Amy’s, 
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found her as reported—her face, legs 
and thighs were very much burned— 
and asked her how she had come to 
this “sad condition”. Amy replied that 
she might thank the witness, for she was 
the cause, but that she would live to 
see some of her children dead and her- 
self on crutches! 

About two years later Elizabeth, then 
10, was afflicted much as her brother 
had been, and complained that Amy 
had appeared to her and was respon- 
sible. Returning from the apothecary’s 
where she had gone to get something 
for the child, the witness found Amy 
with Elizabeth. She had come, Amy 
said, to see the child and give it water. 
The witness angrily thrust her out of 
the house, whereat Amy said, “You 
need not be so angry, for your child 
will not live long.” This was on Satur- 
day. Elizabeth died the next Monday 
because, the deponent believed, of 
Amy’s witchcraft. Not long afterward 
she herself became lame and for three 
years had to go about on crutches, 
Though still on them at the trial,** she 
was restored after the verdict and went 
home without using them—called by 
the reporter a “thing very remark- 
able”. 

Samuel Pacy, a Leystoff merchant 
(“who carried himself. with much 
soberness during the trial, from whom 
proceeded no words either of passion 
or malice”) testified concerning his 
daughters, Elizabeth and Deborah. On 
October 10 last, Deborah suddenly be- 
came so lame she could not stand. On 
the seventeenth she was still lame and 
the day “being fair and sunshiny”, he 
carried her to a bank east of his house 
overlooking the sea. While she was sit- 
ting there Amy Duny came to buy 
some herring. She was refused but re- 
turned twice, finally going away grum- 
bling. though what she was saying the 
At the 
same instant Deborah fell into violent 


witness had not understood. 
fits shrieking “like unto a whelp” and 
complaining of “most extreme pain in 
her stomach, like the pricking of pins”. 
During lucid intervals she said Amy 
had appeared to her. When her condi- 
tion did not improve, Dr. Feavor, “a 
doctor of physic”, was called, but he 
could not diagnose the cause. A com- 
plaint then was lodged against Amy 
and she was put in stocks. Soon after- 
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ward Elizabeth was seized with fits and 
only by using a tap were her parents 
able to open her mouth so that she 
could breathe. 

The two girls also complained of 
Rose Cullender. They told of seeing 
apparitions of the two women holding 
their fists at them and threatening ten 
times as much torment if they related 
what they had seen or heard. “There 
stands Amy Duny, and there Rose Cul- 
lender”, they would say, and then run 
violently to the spot where they fancied 
the witches stood, striking at them as 
if they were there. Sometimes the girls 
were lame on one side of the body, 
sometimes the other: sometimes sore- 
ness covered the whole body. They 
would regain use of their limbs only to 
lose their sight, hearing or speech. 





24. State TRIALS, supra, page 687. 

25. The report had “lain a long time in a 
private gentleman's hands in the country, it 
being given to him by the person that took it 
in the court for his own satisfaction’’. That 
this ‘“person’’ was of Hale’s entourage is ap- 
parent from his reference to the latter’s de- 
parture from Bury St. Edmunds after the 
sentencing: “That morning we departed for 
Cambridge but no reprieve was granted.” 
State TRIALS, supra, pages 687, 702. 

26. Because of the age of the prisoner the 
court queried the witness regarding the reason 
for her caution and elicited the explanation 
that this was a common method of calming 
children. : 

27. Hale interrogated the witness regarding 
her monthly periods, thereby eliminating ir- 
regularity as a possible cause of her lameness. 
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Upon recovering speech (of which they 
were once deprived for eight days) 
the, would cough violently and bring 
up phlegm with crooked pins. Some 
days they had four or five fits which 
commonly ended with the coughing 
up of a pin (forty or more of which 
were entered in evidence) and once a 
two-penny nail with a broad head. 


Qn occasion the witness had them 
read from the New Testament but when 
they came to the names Lord, Jesus or 
Christ they would fall into fits. They 
could not pronounce the name of Jesus 
because, “Amy Duny saith, | must not 
use that name.” At the name of Satan 
they said, “This bites, but makes me 
speak right well.” 

On November 30, he sent them to 
Yarmouth to stay with his sister, Mar- 
geret Arnold, hoping they might bene- 
fit from a change of air. She testified 
that her brother at that time told her 
of these happenings but that she then 
“save no credit” to them believing that 
through “some deceit” the children 
themselves had managed to put the pins 
in their mouths. Accordingly she re- 
moved every pin from their clothes, 
sewing instead of pinning them. The 
violent fits continued—and the children 
raised at least thirty pins. Elizabeth 
said flies brought them to her in their 
mouths. Once between fits Deborah 
was out of doors when “a little thing” 
like a bee flew into her face nearly get- 
ting into her mouth. Shrieking the 
child ran to the house but before her 
aunt could reach her she fell into a fit 
and with much pain vomited a two- 
penny nail with a broad head. Asked 
after the fit had passed how she had 
come by the nail, she answered that the 
bee had forced it into her mouth. On 
another occasion Elizabeth ran about 
the house holding her apron and say- 
ing, “Hush, hush.” At last she stopped 
as if to catch something and put it in 
her apron, and then appeared to throw 
it in the fire. The witness saw nothing 
but afterward the child told her it was 
a duck. Following one fit, she said that 
Amy had tempted her to drown her- 
self. Once during fits, both girls cried 
out, “Why do not you come yourselves, 
but send your imps to torment us?” 


The testimony regarding Jane and 
Susan included much of the same. And 


although there was also evidence of the 
two women’s malevolence toward others 
(for example, Richard Spencer deposed 
that at his house Amy Duny had said 
that the Devil would not let her rest 
until she had revenged herself on Cor- 
nelius Sandeswell’s wife) what is essen- 
But 


Serjeant Keeling, one of three serjeants- 


tial here has been summarized. 


at-law present, was “much unsatisfied” 
with the evidence, holding it insuffi- 
cient to convict. Even admitting the 
children were bewitched, he argued, 
the prisoners should not be condemned 
“upon the imagination only of the par- 
ties afflicted; for if that might be al- 
lowed, no person whatsoever can be in 
safety, for perhaps they might fancy 
another person, who might altogether 
be innocent in such matters”.?* 

Dr. Thomas Browne, of Norwich, 
eminent physician and learned author 
of the famed Religio Medici,2° was 
then asked to give his opinion as an 
expert witness. He testified: 


That the devil in such cases did work 
upon the bodies of men and women, 
upon a natural foundation, (that is) 
to stir up, and excite such humours 
super-abounding in their bodies to a 
great excess, whereby he did in an 
extraordinary manner afflict them with 
such distempers as their bodies were 
most subject to, as particularly ap- 
peared in these children; for he con- 
ceived, that those swooning fits were 
natural, and nothing else but that they 
call the mother [hysteria], but only 
heightened to a great excess by the 
subtility of the devil, co-operating with 
the malice of these which, we term 
witches, at whose instance he doth 
these villanies. 


Notwithstanding, Hale “privately de- 
sired” that Serjeant Keeling, Sir Ed- 
mund Bacon, Bart., the examining jus- 
tice of the peace, Lord Cornwallis and 
some other gentlemen present conduct 
a further experiment. One of the vic- 
tims then was taken to a “farther part” 
of the courtroom. Next Amy Duny was 





28. At this time a person on trial for felony 
was allowed assistance of counsel only on 
questions of law, he being supposed competent 
to conduct his own defense with respect to 
facts. This defect in criminal procedure, which 
made the judge’s impartiality vital to a fair 
trial, was to continue for nearly two centuries. 
Lord Campbell, supra, page 86. The role of 
Serjeant John Keeling (or Kelynge) at this 
trial is not clear but his concern over the 
adequacy of the evidence against the two 
witches illustrates the Bar’s professionalism at 
work. The next year he was appointed a puisne 
justice of the *s Bench and shortly after- 
ward promoted to Chief Justice—in which office 
he was Hale’s immediate predecessor. See Foss, 
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led from the bar to where the girl 
waited. An apron was then put over the 
girl's eyes and someone touched her. 
The effect was the same reaction which 
the touch of the witch had produced 
in court. “Whereupon the gentlenien 
returned, openly protesting, that they 
did believe the whole transaction of 
this business was a mere imposture.” 
Notes the reporter: “This put the Court 
and all persons into a stand.” 


But the prosecution, supported by 
Mr. Pacy, took the position that this 
confirmed bewitchment: 


...it is not possible that any should 
counterfeit such distempers, being ac- 
companied with such various circum- 
stances, much less children; and for 
so long a time, and yet undiscovered 
by their parents and relations; For no 
man can suppose that they should all 
conspire together, (being out of sev- 
eral families, and, as they affirm. no 
way related one to the other, and 
scarce of familiar acquaintance) to do 
an act of this nature whereby no bene- 
fit or advantage could redound to any 
of the parties, but a guilty conscience 
for perjuring themselves in taking the 
lives of two poor simple women away, 
and there appears no malice in the 
case. For the prisoners themselves did 
scarce so much as object it. Where- 
fore, say they, it is very evident that 
the parties were bewitched, and that 
when they apprehend or understand 
by any means, that the persons who 
have done them this wrong are near, or 
touch them; then their spirits being 
more than ordinarily moved with rage 
and anger at them being present, they 
do use more violent gestures of their 
bodies, and extend forth their hands, as 
desirous to lay hold upon them; which 
at other times not having the same 
occasion, the instance there falls not 
out the same. 


The prisoners were asked what they 
had to say for themselves, but “they 
replied, nothing material to any thing 
that was proved against them”. Hale 
then sent the case to the jury. 


Edward, Tue Jupces or EncLanp, London, Mur- 
ray, 1864, volume viii, page 137. Unfortunately 
his attitude toward Amy Duny and Rose Cul- 
lender did not correspond with the viciousness 
he displayed toward Sir Harry Vane at the lat- 
ter’s trial, nor did it foreshadow his conduct on 
the Bench. He was “‘one of the most worthless 
of the Chief Justices, according to Lord Camp- 
bell, although the latter did not recognize him 
as = conscientious serjeant at Bury St. Ed- 
munds. 


29. 1605-1682; M. D. Oxford 1637; knighted 
1671. Lord Campbell does not appear to have 
recognized the witness as the famous Sir 
Thomas Browne. 
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V 

The physical and psychical condition 
of the victims was proved beyond ques- 
tion though some of the bizarre details 
defy natural explanation. An impartial 
medical witness*” diagnosed (in termi- 
nology which must appear quaint to 
his professional descendents) their 
state as hysteria brought on, or at the 
very least aggravated, by black sorcery 
(the power of suggestion possibly stim- 
Evi- 


dence of imprecations and threats by 


ulated by halucinatory herbs). 


Amy Duny and Rose Cullender proved 
their intent to reduce the victims to 
this state or worse. And since by the 
very nature of witchcraft a threat of 
harm made to a targeted person by a 
reputed witch could in itself induce 
hysteria, commission of the offense was 
inferable from the prisoners’ expressed 
intent to bring evil to the victims. 
Similarly, the spectral evidence proved 
the fact of hysteria (bewitchment or 
demoniacal possession in seventeenth 
century parlance), and by the appari- 
tional identification of the prisoners, 
also evidenced circumstantially not 
only their intent but also the instru- 
mentality of their devices in bringing 
at least five of the victims to a nervous 
breakdown. Lord Campbell to the con- 
trary notwithstanding, the evidence was 
sufficient to sustain conviction.” ! 
Though Lord Campbell says (and 


possibly sincerely) that he “would 
readily have pardoned him [Hale] for 
an undoubting belief in witchcraft”, 
he contends that because Amy Duny 
and Rose Cullender did not confess, 
the withheld 
from the jury on grounds of imposture. 


Yet the 


“nothing material”—and the possibil- 


case should have been 


two prisoners had denied 
ity of fraud had been tested carefully 
and rejected, not “detected and ex- 
posed” as Lord Campbell would have 
it. Moreover. in England’s last witch- 
craft prosecution, the Wenham trial," 
Justice Powell, though so convinced 
of imposture that he openly ridiculed 
the evidence. nonetheless sent the case 
to the jury, which convicted. 

But to pursue comparison with 
Wenham, though Powell did pass the 
mandatory sentence, he also reprieved, 
and then obtained a royal pardon for 
the condemned. Ought not Hale, whose 
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reporter noted the absence of a re- 
prieve,** have done similarly? Not by 
Powell’s case was tried forty 
Hale’s 


mosphere that permitted Addison to 


logic. 
years after and in an_at- 
write in The Spectator: “| believe there 
is, and has been such a thing as Witch- 
craft; but at the same time can give no 
credit to any particular instance of 
it.”*4 A reprieve ex arbitrio judici, the 
only kind available to Hale, was de- 
signed to correct injustice but in 1662 
public opinion regarding the social 
menace of witches had not yet meta- 
morphosed to a skepticism so advanced 
as to ridicule the idea of prosecuting 
them. The primary concern was still 
imposture and Hale had detected none. 
Thus only considerations of pity re- 
mained to support a reprieve. Two 
years earlier, just before his appoint- 
ment as Chief Baron, Hale had written 
down a list of precepts to guide his 
conduct on the bench (Things neces- 
sary to be continually had in remem- 
brance he styled them) of which the 
eighth declares: “That in business cap- 
ital, though my nature prompt me to 
pity, yet to consider that there is pity 
also due to the country.””*” For a social 
milieu in which about two hundred 
offenses (including cutting down a 
tree and counterfeiting perfume sales 
stamps) were capital, the penalty was 
not disproportionately harsh." 


More Lord 


Campbell’s complaint that Hale inti- 


vexing, however, is 
mated to the jury it was “bound to con- 
vict’.** Admittedly the 
presence of the tormented victims in- 


courtroom 


vited jury animosity toward the pris- 
oners, but this Hale had sought to 
squelch by particularizing the ques- 
tions of fact before the jury and direct- 
ing them to “observe their evidence”. 
Obviously, the only words of his brief 
charge susceptible to construction as 


30. Prototype of the “impartial medical wit- 
ness’’. Cf. AMERICAN Bar News, April 15, 1959, 
page 2. 

31. In Hale’s day, the verdict was practically 
uncontrollable by the court, the jury then 
having the legal right to find on their own 
information and knowledge only, although 
they had not publicly stated this in court so it 
could be sifted, and although it was contra- 
dicted by all the evidence introduced in the 
case. See Thayer, J. B., Lecat Essays, (Boston, 
1908) pages 322-3. This factor further weakens 
Lord Campbell's position. 

32. Kittredge, supra, pages 4. 369. This was 
the jovial John Powell (1645-1713), justice of 
the Queen’s Bench. He asked the accused, who 
was charged with being able to fly. if she could 
do so. On her answering in the affirmative, 
Powell said, “Well, then, you may; there is no 
law against flying.’ Foss, supra, page 401. 
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possibly misleading are those by which 
he judicially noticed the existence of 
witches—and those only because the 
point was not at issue. Well then absent 
the issue, wherefore judicial notice? 

Was Hale rationalizing aloud? Pos- 
sibly—for his wide learning outside 
the law had surely acquainted him with 
the skepticism some of his contem- 
poraries entertained toward witchcraft 
prosecutions. Or was he perhaps re- 
stating for himself a basic premise 
which he personally questioned yet 
knew he must follow until he could dis- 
cover a better one?** Less likely—for 
ferreting out fraud was still a judge's 
chief fret. 

But this much is certain. When Hale 
addressed the jury on the existence of 
witches and the English statute con- 
demning their activities, he was apply- 
ing the fourth of his judicial precepts: 
“That in the execution of justice I care- 
fully lay aside my own passions, and 
not give way to them, however pro- 
voked”**—a rule Chief Justice Taney 
reworded as: “It is the province of a 
court to expound the law, not to make 
it’;# and which Justice Holmes was 
alembicating to the vernacular when 
he told Judge Learned Hand that a 
judge’s job is not to “do justice” but 
to “play the game according to the 
rules”.+! 

Now if Hale could not permit the 
Lord Chief Baron of Exchequer to re- 
write the law by substituting his own 
predilections for the judgment of Par- 
liament, by what logic (we are entitled 
to suppose he pondered) could he con- 
cede so outrageous a license to the 
jury? And besides, since during the 
trial solicitousness to expose imposture 
had 


might not the jury have 


raised fundamental questions, 


been dis- 
tracted from its single duty as trier of 
facts, even perhaps tempted to homely 





33. See note 25. 

34. No. 117, July 14, 1711. This echoes James 
I’s exertions at ferreting out imposture in 
witchcraft prosecutions a hundred year earlier. 
Kittredge, supra, c. xvii. It was adopted prac- 
tically verbatim by Sir William Blackstone in 
his Commentaries (1770), Book iv, Chapter 4. 
Section 6. See Kittredge, supra, pages 326, 369, 


35. Lord Campbell, supra, pages 207, 208. 

36. See Note 14 of Conklin, supra. 

37. Lord Campbell. supra, page 227. 

38. Cf. remarks of Mr. Justice Frankfurter at 
special session of U. S. Court of Appeals, 2d 
Circuit, in honor of Judge Learned Hand, re- 
ported in New York Law Journat, April 17, 
1959, page 1 

39. Lord Campbell. supra. page 207. 

40. Luther v. Borden, 48 U.S. 1, 40 (1849). 

41. 45 A. B. A. J. 140 
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urpation of the legislative function ? 
He had anticipated the threat of ani- 
mosity. He had still to forestall specu- 
lation over the merits of the statute of 
1.04. Thus reasoning, Hale moved to 
underscore for the jury that they were 
to determine the innocence or guilt of 
Amy Duny and Rose Cullender by ap- 
posing the evidence only against the 
criminal law of England written down 


in the statute book—viz., to guarantee 
for his assizes government by rule in- 
stead of discretion, by law and not 
by men. 

How well he succeeded we can only 
surmise. But in this period piece from 
Bury St. Edmunds we do have the por- 
dedicated 


trait of a conscientious, 


judge dutifully meeting his day-by- 


day responsibility in a society then, as 


Part of What I Will Do as a Lawyer 


Rodney Woodruff Hill is my grand- 
nephew. He is ten years of age and a 
student in the public schools of Albu- 
Recently his 
teacher directed the pupils to interview 


querque, New Mexico. 
a person in a business or profession 
which he thought “he might like when 
he grew up”. 

Roddy decided that he would like to 
interview a lawyer. His father intro- 
to Mr. Pat 
young lawyer of Albuquerque who is 


duced him Sheehan, a 
a member of the American Bar Asso- 
ciation. As a result of this interview, 
Roddy produced the following descrip- 
tion. It, of course, reflects very defi- 
nitely Pat Sheehan, but on the other 
hand it does indicate in a fair degree 
exactly the status of the legal profes- 
sion today. I thought you might be 
interested in seeing the lawyer's prob- 
lems presented through the mind of a 
ten-year-old 
FRANKLIN RITER 

Salt Lake City, Utah 


4 

| O BE A LAWYER I must have four 
\ears of college with any kind of de- 
vree and three or four years of law 
school. About 40% of the people grad- 
uate. Then I take a Bar examination 
which is given by the state. So if I go 


from New Mexico to Texas I would 
have to take another Bar examination. 
About 30% 
school pass. To do this it would cost 


of those entering law 


about one thousand dollars per year. 
Lawyers help keep people out of 
trouble and they help you when you 
are in trouble. 
There are different kinds of work that 
lawyers do: 
1. criminal 
2. domestic relations 
family problems 
3. personal injury 
4. corporations 
keeping business out of trouble 
(contracts ) 


on 


tax problems 
6. trial 
talks before the judge and jury 
Working hours are eight to five on 
Monday through Friday, Saturday 
eight to twelve, two hours at night and 
four hours Sunday night: on call all 
the time. 
They spend one hundred fifty to two 


books, 


average price fifteen dollars each. A 


hundred dollars a month on 
lawyer must charge ten dollars an hour 
to pay expenses; to make any money 
he must charge over that. If he charges 


fifteen he will get five dollars profit. 
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now, too empiric to wait upon the the- 
orist. Only the nineteenth century his- 
torian’s propensity for viewing earlier 
periods through a smokescreen of 
ideals*? could account for the libel that 
Hale did not “play the game according 
to the rules” at the trial of the Leystoff 


witches. 





42. Berenson, Bernard, AESTHETICS AND His- 
tory (Garden City, Doubleday, 1953), pages 
46-7. 


There are about two hundred seven- 
ty-five lawyers in this county. 

A person would have to be able to 
use the English language well both in 
writing and in speaking. Most impor- 
tant to trial lawyers. The study of 
arithmetic is very important to a law- 
yer; bookkeeping and public speaking 
are good for a lawyer to know. 

Good things about being a lawyer 
are: 
interesting work 
varied 


You are your own boss. 


mem wh 


You perform a great service to 
your fellow man. 
5. You have a prestige in your 
town. 
6. it earns you a good honorable 
living. 

Drawbacks: 

1. It takes many years of expensive 
study before you can earn any money. 

2. You are apt to worry too much 
to be overcome by the responsibilities 
to your clients. 

3. There is not much free time for 
you and your family. 

4. The hours are very long and you 
are on call at all hours, and the judge 
can call you to represent a person who 
can’t pay for it. 
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Are the Paupers Pampered? 


Indigent Appellants in the Federal Courts 


The problem of indigent criminal appeals involves a balancing of our 


desire to see justice done on the one hand against the necessity of dis- 


couraging frivolous appeals on the other. Lt. Ehrenhaft believes that 


the scales are at present tipping heavily on the side of allowing an appeal 
in forma pauperis in every federal criminal case and he suggests that 
we handle the problem by looking in the direction of the automatic 
review procedures contained in the Uniform Code of Military Justice. 


by Peter D. Ehrenhaft ¢ First Lieutenant, U.S.A.F. 


Roorep IN THE hoary clauses of 
Magna Charta is the Anglo-American 
principle of the equality of all men 
the 
articles in the JoURNAL,' renewed ac- 


before law. Nevertheless, recent 
tion by Congress and a series of ap- 
pellate court opinions® have directed 
the attention of lawyers to a vigorous 
debate between persons claiming that 
defendants in criminal cases without 
the wherewithal may now be forced to 
go without the justice purchased by 
the rich* and persons suggesting that 
paupers are now so pampered that the 
courts are being submerged “in a great 
bog of rhetorical trivia’.” It is in- 
tended to examine here the opposing 
considerations at issue, and to suggest 
that Congress has itself provided a use- 
ful precedent for a solution of the 
problem. 

The question of aid to indigent crim- 
inal appellants, as distinguished from 
defendants. was thrust into constitu- 
tional perspective by the 1956 Supreme 
Court decision in Griffin v. Illinois.® 
Although directly concerned with ap- 
pellate procedure in the states, the rul- 
ing was perforce applicable to ap- 
peals in the federal courts. In Griffin, 
the Court held unconstitutional, as a 
violation of the due process and equal 
protection clauses of the Fourteenth 
Amendment. an_ Illinois 


statute pro- 


616 





viding for appellate review of trial er- 
rors in criminal cases only if the de- 
fendants furnished the appellate courts 
with printed trial transcripts. Such 
transcripts were obviously beyond the 
purchasing power of many would-be 
appellants, who were thus effectively 
denied any appellate hearing. In strik- 
ing down this procedure, the rationale 
of the Court was simple: Although the 
legislature was not constitutionally re- 
quired to provide for any appeals, once 
appellate machinery was established, its 
use could not be conditioned on the 
appellants’ wealth. The legislature could 
not create one “right” of appeal for 
the rich, another, or no, right for those 
unable to pay the price. 

The simplicity of this basic point 
appears to have been lost in the heat 
of much subsequent discussion. The 
problem has become characterized as 
one of the extent to which the taxpayer, 
Government and Bar are to be com- 
pelled to “subsidize” “frivolous” ap- 
peals.* Others have become equally 
militant in demanding an end to the 
“invidious discrimination” between 
rich and poor litigants. To these con- 
tentions there are short answers. Nat- 
urally we should not countenance in- 
vidious discrimination: naturally we 
should not encourage. much less sub- 
sidize, frivolous litigation. The crux of 
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the problem lies in satisfying these 
“natural” mandates. 
the 


question of which appeals an appellate 


Three considerations bear on 


court will hear: (1) Shall the time of 
the Court be consumed through the 
hearing of a given appeal? (2) Shall 
every appellant be represented by coun- 
sel? (3) Shall the appellate court have 
before it a complete transcript of the 
trial proceedings it is reviewing? The 
essence of recent cases on this subject 
indicates only this: The same standard 
is to be applied to all appeals, whether 
the appeal is “prepaid” or in forma 
pauperis. 

In the federal courts, an appeal to a 
Court of Appeals from a judgment of 
conviction in a criminal case may, for 
most purposes, be considered a matter 


of right.s The only requirements for 
1. Williams, The Problem of the Indigent 
Defendant, 45 A.B.A.J. 147 (1959); Mars, The 
Problem of the Indigent Accused: Public De- 
fenders in the Federal Courts, 45 A.B.A.J. 272 
(1959); see also Note, Aid for Indigent Liti- 
gants in the Federal Courts, 58 Cotum. L. Rev. 
832 (1958). 

2. See H.R. 4609 and H.R. 4185, 86th Cong., 
Ist Sess. (1959). 

3. See text at, and note 12, infra. 

4. United States v. Johnson, 238 F. 2d 565, 
573 (dissenting opinion per Frank, J.) (2d Cir 
1956), revd. 352 U. S. 565 (1957). See also Jones 
v. United States, 266 F. 2d 924, 925 (statement 
per Bazelon, J.) (D.C. Cir., 1959). 

5. Surratt v. United States, 262 F. 2d 691 
694 (dissentine opinion per Prettyman, C.J.) 
(D.C. Cir. 1958). See also Young v. United 
States, 267 F. 2d 692, 693 (concurring opinion 
per Burger, J.) (D.C. Cir. 1959). 

6. 351 U.S. 12 (1956). 

7. See Cash v. United States, 261 F. 
(D.C. Cir.), revd. 357 U. S. 219 (1958). 

8. 28 U.S.C. §$1291, 1294, Rule 37(a), Fed 
R. Crim. P. 
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jodging an appeal are the procedural 
time limitations within which the no- 
tice of appeal, designations of the tran- 
gript and the record must be filed. 
the terms of these 


However, within 


vellingly innocuous rules lie the seeds 
uf tie problem. For example, the in- 


digent convicted defendant 
maware of the harshness of the rule 
that the ten-day limit for filing a no- 
tice of appeal or its equivalent is 


” Inaction for eleven 


“jurisdictional”. 

- by the defendant or his counsel 
can preclude the former from exercis- 
Although it 


is not clear that the services of ap- 


ing his “right” to appeal. 
pointed trial defense counsel are at an 
end once the defendant has been sen- 
tenced, such is the usual practice. And 
counsel’s 
10 


as the courts now require 
presence at sentencing procedures, 
ihe provision of Rule 37(a) (2), Fed. 
(. Crim. P., that the Clerk of the Court 
shall file the notice of appeal on behalf 
of unrepresented defendants becomes 
meaningless, 

\ssuming he has filed a timely no- 
tice of appeal, the defendant must next 
designate a preliminary transcript and 
order the preparation of a final tran- 
script. If he is unable to pay the court 
fees for docketing the appeal or the 
cost of preparing the record, he can 
perfect his appeal only by applying for 
leave to proceed in forma pauperis. 
The application, normally to be made 
to the District Court in which the de- 
fendant was convicted,'! is a formal 
aflidavit stating the nature of the action 
and the defendant’s belief he is entitled 
28 U.S.C. §1915(a). If the 


application is granted, the costs of the 


lo redress. 


appeal are either waived or borne by 
the Government, and counsel will prob- 
the District 
Court to argue the appeal. If the appli- 
ration is denied below, the petitioner 


ably be appointed by 


nay then seek leave to appeal in forma 
pauperis from the Court of Appeals. 

It is in the latter posture that Courts 
of Appeals are most frequently faced 
with the issue of granting or denying 
particular application for leave to 
appeal in forma pauperis. Before the 
court is the usually handwritten, ama- 
leur plea of the petitioner and his jail 
house “lawyers”. No transcript of the 
rial proceedings has been prepared; 


brief has been filed. The 


no attorney’s 





may be 


Indigent Appellants in the Federal Courts 


District Court has denied the applica- 
tion, usually with a certificate that it is 
not sought in “good faith”. What can 
the Court of Appeals do? 

As a logical extension of the rationale 
of Griffin v. Illinois, the Supreme Court 
has, in recent years, held that allow- 
ance of the pauper’s appeal shall not 
be denied until he has had adequate 
represe itation by counsel, and counsel 
and the Court of Appeals, have had an 
opportunity to review a verbatim rec- 
of the trial 
Thus, prior to hearing 


ord, or its “equivalent”, 
proceedings. !* 
the appeal on its merits, the time of 
the court will have been consumed in 
ordering a record and appointing coun- 
sel. Although in view of the reasoning 
of the recent cases it would seem that 
in every instance in which an indigent 
in a crininal case seeks leave to appeal, 
the appointment of counsel and prep- 
aration of the record are to be virtually 
automatic, such a practice has not yet 
matured in most of the Courts of Ap- 
peals. 

Once appointed counsel has _pre- 
sented his memorandum in support of 
for leave to 
appeal in forma pauperis, the court will 
decide whether or not it will grant the 


the indigent’s petition 


appeal on the merits. In the leading 
case of Ellis v. United States, 356 U. S. 
674 (1958), the Supreme Court equa- 
ted the power of a Court of Appeals to 
deny a forma pauperis appeal with the 
Court’s power to dismiss as “frivo- 
pursuant to Rule 39(a), Fed. R. 
Crim. P., an appeal in which an appel- 


lous’, 


lant has paid all the costs. This was 
a leading case establishing a principle 
beyond the semantics with which it 


seems to be concerned. For, whereas 


it had been the case that the appellant 
with the price was prima facie en- 
titled to have his conviction reviewed 
by a Court of Appeals, and the would- 
be appellant without the price had 
the burden of first showing why he 
should be heard, The Supreme Court 
has now said that all cases are to be 
treated alike. In all cases the very real 
burden of convincing the court that 
a given appeal is so patently without 
merit as to deserve the characteriza- 
tion of “frivolity”, will be on the same 
agency—the Government. And just as 
a court would be loath to dismiss a 
prepaid appeal as frivolous without 
first examining the trial transcript and 
some representation filed by competent 
counsel, the Court must now examine 
a transcript and attorney’s memoran- 
dum before denying a pauper’s appeal. 
The virtual non-existence of reported 
cases in which a criminal appeal has 
been dismissed as frivolous'* suggests 
strongly that virtually every defendant 
convicted in a federal court can now 
that 
Court of Appeals. 


have conviction reviewed by a 

Although superficially this develop- 
ment may appear to mean greater bur- 
dens on the taxpayer, Bar and over- 
crowded courts, there is good ground 
for believing that the ultimate result 
will be pennies wisely spent today for 
In the first 
instance, much time and energy at pres- 


dollar savings tomorrow. 


ent consumed in the preparation and 
consideration of motions for leave to 
appeal, for appointment of counsel and 
for preparation of transcripts at gov- 
ernment expense, can be saved through 
the transformation of the process into 
one of non-judicial administration.'* 











9. United States v. Robinson, 361 U. S. 220 
(1960); Kirksey v. United States, 219 F. 2d 499 
(D.C. Cir. 1954); McIntosh v. United States, 204 
F. 2d 545 (5th Cir. 1953); Banks v. United 
States, 240 F. 2d 302 (9th Cir. 1957). To soften 
the rigor of this rule, courts have held almost 
any action on a defendant's part within ten 
days of the entry of judgment to constitute a 
“filing a notice of appeal”. Acceptable actions 
have included the filing of a petition for leave 
to appeal in forma pauperis in either the trial 
or appellate court, writing a letter to the Clerk 
of the Court or to the trial judge or even 
making an inquiry of an official of the — 
or the incarcerating institution. See, 
Belton v. United States, 259 F. 2d 811 (De. 
Cir. 1958); Blunt v. United States, 244 F. 2d 
355 (D.C. Cir. 1957); West v. United States, 222 
F. 2d 774 (D.C. Cir. 1954); Williams v. United 
States, 188 F. 2d 41 . A 
v. Huff, 121 F. 2d 865 (D.C. Cir. 1941); 
Wilkinson v. United States, 28 Law Week 2550. 


10. McKinney v. United States, 208 F. 2d 844 
(D.C. Cir. 1953); Robbins v. Green, 218 F. 2d 
192 (1st Cir. 1954); Ellis v. Ellisor, 239 F. 2d 
175 (5th Cir. 1956): Martin v. United States, 
182 F. 2d 225 (5th Cir.) cert. denied, 340 U. S 
892 (1950); Wilfong v. Johnson, 156 F. 2d 506 
(9th Cir. 1946). 


11. Waterman v. McMillan, 135 F. 2d 807 


June, 1960 ° 


(D.C. Cir. 1943), cert. denied, 322 U. S. 749, 
rehearing denied, 323 U. S. 812 (1944). 

12. Ellis v. United States, 356 U.S. 674 (1958); 
Edwards v. United States, 355 U. Ss 36 (1957); 
Delbridge v. United States, 354 U. S. 906 (1957); 
Farley v. United States, 354 U. S. 521 (1957); 
Johnson v. United States, 352 U. S. 565 (1957). 
See also Whitt v. United States, 259 F. 2d 158 
(D.C. Cir. 1958); Parsell v. United States, 218 
F. 2d 232 (5th Cir. 1955). 

13. Smith v. United States. 267 F. 2d 691 
(D.C. Cir. 1959) is one of the first such cases, 
turning on this very point. See also Parsell v. 
United States, 218 F. 2d 232 (5th Cir. 1955). 
Compare Young v. United States, 267 F. 2d 693 
(D.C. Cir. 1959): Green v. United States, No. 
14527 (D.C. Cir. 1958). 

14. As then Chief Judge Edgerton has put it 
well: “The burden of ——. defending 
and deciding appeals, ough it is greater, is 
not inordinately greater than the burden of 
prosecuting and deciding disputes ...over the 
question of whether an appeal should be made 
possible.”” Cash v. United States, 261 F. 2d 731, 
741 (D.C. Cir.), judgment vacated, 357 U. S. 
219 (1958). However, others have considered 
this to be more properly a political decision for 
legislative. rather than judicial, determination. 
See concurring opinion of Judge Burger in 
ph ng v. United States, 267 F. 2d 692, 695 (D.C. 

ir. °959). 
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Peter D. Ehrenhaft was graduated 


from Columbia Law School as a 
Kent scholar in 1957. Since August, 
1958, he has held a commission as 
a first lieutenant in the Judge Advo- 
cate General's Department of the 


U.S.A.F. 





And 


vious duplication of effort and time 


aside from the relief from ob- 
inherent in the pre-existing practice, 
this development should aid in expedi- 
tiously reaching final disposition of 
criminal prosecutions. There is little 
doubt that a two-year or more delay 
between trial and final Supreme Court 
action, as illustrated by the previously 
discussed cases,!° has a most deleteri- 
ous effect on the administration of the 
criminal law.!© 

There may even be a more important 
effect from the practical point of view 
of reducing rather than enlarging the 
work loads of both the Courts of Ap- 
peals and the District Courts as a result 
of the “automatic appeal” practice now 
evolving. This will be the undoubted 
reduction in the flood of collateral at- 
tacks on sentences with which the fed- 
eral courts are now being inundated. 
Having’ been given an opportunity, 
with counsel, to point out errors at the 
trial to an appellate tribunal, and with 
a full transcript of the trial proceed- 
ings available at the time of his direct 
appeal, a prisoner seeking a collateral 
vacation of his sentence will have a far 
more difficult time proving his eligibil- 
ity for belated relief. As the situation 
has existed, without general appellate 
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review of all convictions and without 
extant transcripts in readable form of 
trials held in the past, the courts have 
been in a poor position to deal justly 
with these many late claims of consti- 
tutionally defective trials and confine- 
ments, This very inability of the courts 
to act expeditiously on motions to 
vacate sentence has probably encour- 
aged prisoners to apply for relief who, 
in a system of universal review of 
trials, would have no cause to do so. 
In developing a system whereby vir- 
tually all criminal convictions are given 
appellate review, the courts have been 
compelled to treat in rather cavalier 
fashion, the unconnected series of stat- 
utes'* modifying the “right” to appeal 
found in the Judicial Code and the 
It is to 
the vagaries of the various statutory 


Rules of Criminal Procedure. 


standards that much of the confusion 
in this area of the law must be laid. 
But as indicated earlier, Congress has, 
in one statute, shown that it recognizes 
the correctness of the approach now 
being taken by the courts. This statute, 
the Uniform Code of Military Justice,'* 
was even enacted some five years be- 
fore Griffin reached the Supreme Court, 
and actually extended a practice of 
automatic reviews present in the mili- 
tary justice system since the end of 
World War I. 

The new Code and the 1951 Manual 
for Courts-Martial require, automati- 
cally, in trials by general courts mar- 
tial, representation by counsel for an 
accused at the trial level, advice by the 
trial defense counsel to the defendant 
of his appeal rights, verbatim tran- 
scription of the trial proceedings at 
government expense, representation by 
counsel on the appellate level at the 


defendant’s option and for the auto. 
matic review by appellate agencies of 
every conviction for which the defend. 
ant has been sentenced to a form of 
non-honorable discharge from the sery- 
ice or imprisonment of a year or more, 
This thorough review of all serious 
convictions is partially responsible for 
the enlightened administration of the 
present military justice system. Equall) 
important, it plays an undoubted part 
in keeping at an absolute minimuy 
the number of collateral attacks on sen 
tences adjudged by courts-martial. In 
fact, that 
since the adoption of the Code onl) 


a recent survey indicates 
two attempts have been made to obtain 
a writ of error coram nobis in the 
military courts.!” 

So long as the present system of ad 
hoc appointments of uncompensated 
counsel to represent indigents in both 
the District Court and the Court of 
Appeals continues, it will naturally be 
more difficult to insure systematic ap- 
pellate review of all criminal convic- 
tions in the manner now in effect in 
the military. As indicated, however. 
Congress may well study the experi- 
ence of the Armed Forces under the 
Code in considering a system of “auto- 
matic” appellate review of all convic- 
tions resulting in substantial sentences, 
with public defenders or compensa- 
tion for appointed attorneys. Such a 
system for civilians would not result in 
an inordinate increase in the expendi- 
ture of public funds, although it would 
undoubtedly shift their allocation. But 
most important, it would go a long 
way towards establishing as a practical 
truth of our judicial system the ideal 
of “equal justice under law” to which 
we all subscribe. 





15. Johnson: Trial—(May, 1956); appeal in 
forma pauperis denied, 238 F. 2d 565 (2d Cir. 
1956); reversed, 352 U. S. 565 (1957), conviction 
affirmed on the merits, 254 F. 2d 175, appeal 
dismissed, 357 U. S. 933 (1958); Ellis: Trial— 
May, 1957, appeal in forma pauperis denied, 249 
F. 2d 478 (D.C. Cir. 1957). reversed, 356 U. S. 
674 (1958), conviction affirmed on the merits, 
264 F. 2d 372. cert. denied, 359 U. S. 998 (1959) ; 
Cash: Trial—June, 1957, appeal in forma pau- 
peris denied, 261 F. 2d 731 (D.C. Cir.), judg- 
ment vacated, 357 U. S. 219 (1958). conviction 
affirmed on the merits, No. 14,642, cert. denied, 
359 U. S. 973 (1959). 


16. See the discussion in Ward v. United 
States, 76 S. Ct. 1063 (1956) (per Frankfur- 
ter, J.). 

17. (a) 28 U.S.C. §1915(a): “Any court... 


may authorize... [an]... appeal... without 

repayment of fees and costs or security... 
Buch affidavant shall state the nature of the 
action, defense, or appeal and affidavant’'s be- 
lief that he is entitled to redress’’. (b) 28 U.S.C. 
§1915(a) ‘‘An appeal may not be taken in forma 
pauperis if the trial court certifies in writing 
that it is not taken in good faith”, (c) 28 U.S.C. 
§1915(d): ‘“‘The court may ... dismiss the case 
if ... satisfied that the action is frivolous or 
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malicious’. (d) 28 U.S.C. §753(f) “‘... Fees for 
transcripts furnished in criminal or habeas cor- 
pus proceedings to persons allowed to sue. 
defend, or appeal in forma pauperis shall be 
paid by the United States...Fees for tran- 
scripts furnished in other proceedings to per- 
sons permitted to appeal in forma pauperis 
shall also be paid...if the trial judge or a 
circuit judge certifies that the appeal is not 
frivolous but presents a substantial question.” 
Cf. ‘“‘Bail may be allowed pending appeal . 
unless it appears that the appeal is frivolous or 
taken for delay.’”’” Rule 46(a)(2), Fed. R. 
Crim. P. 

18. Act of May 5, 1950, 64 Srar. 108, 10 U.S.C 
§§801-940. Article 66, UCMJ, providing for 
automatic review of convictions for which sub- 
stantial sentences have been eee. has its 
predecessors in the Articles of War, Article 
9012, included in the Manuat For Courts- 
MartTIAL, U. S. Army (1921) and subsequent 
revisions. 

19. See Cooper, Is Coram Nobis Applicable in 
Military Law? 1 JAG Buttetin No. 3, page 21 
(July, 1959), discussing the two cases of United 
States v. Ferguson, 5 U.S.C.M.A. 68, 17 C.M.R 
(1954) and United States v. Tavares, 10 U.S.C. 
M.A. 282, 27 C.M.R. 356 (1959). 
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Surety Bonds on Public and Private 


Construction Projects 


In this article, Mr. Cushman discusses the legal aspects of surety 
bonds, placing special emphasis upon bonds required by the Federal 
and State Governments to protect suppliers of labor and material. 
Mr. Cushman’s son, Robert F., collaborated with him in preparing 


this article. 


by Edward H. Cushman °¢ of the Pennsylvania Bar (Philadelphia) 


rin 

| HE PREVENTION OF unjust en- 
richment is the principle upon which a 
mechanic’s lien rests. The first mechan- 
ics’ lien statute in the United States 
was enacted in 1791 by the General 
Assembly of Maryland, to encourage 
“master builders to undertake the 
building and furnishing houses within” 
the proposed capital city of Washing- 
ton “by securing to them a just and 
effectual remedy for their advances and 
earnings’. Mechanics’ liens have been 
created by statute in every state of the 
Union because of the legislative realiza- 
tion of the equity in favor of the me- 
chanic resulting from an enhancement 
in value due to the expenditure of work 
or the employment of materials upon 
property justifying payment therefor. 
Since the security has been enhanced in 
value, creditors are not prejudiced by 
the existence of the lien. 


Bonds on Public Works 


A building erected for the United 
States is not subject to a mechanic’s 
lien, but the public body has a moral 
obligation to see to it that the persons 
who furnished labor and material re- 
quired in the construction of a public 
project are paid in full. In recognition 
of this obligation, Congress, by the Act 
of August 13, 1894, commonly called 
the Heard Act, required any person 
entering into a formal contract with 
the United States for the construction 
or repair of any public building or 
public work to execute a single “penal 


bond with good and sufficient sureties, 


with the additional obligation that such 
contractor or contractors shall prompt- 
ly make payments to all persons sup- 
plying him or them labor and material 
in the prosecution of the work provided 
for in such contract”. 

The United States, in requiring the 
contractor to agree to pay his laborers 
and materialmen and to furnish the 
bond to assure such payments, ac- 
quired a right against the contractor 
if these suppliers were not paid. 

The Heard Act failed to protect the 
United States fully. A few subcon- 
tractors recovered on suits instituted 
thereunder before the completion of 
the building. This tended to diminish 
the penal sum of the bond and thus to 
prejudice the United States when the 
contractor failed to perform the gov- 
ernment contract. Whereupon, Con- 
gress, by an amendment in 1905, as- 
sured the United States priority of its 
demands by requiring other creditors 
to refrain from suit on the bond for 
six months after completion of the 
contract and final settlement thereun- 
der, and providing that, if the United 
States had a claim on the bond, it 
should have priority in distribution 
over all other claimants. Procedural 
problems resulted in court decisions 
prejudicial to suppliers of labor and 
material, 

Ohio enacted legislation under which 
the performance bond was required to 
contain an additional obligation for 
the payment of labor and material 
claims and to be in an amount equal 
to fifty per cent of the contract price. 


June, 1960 ° 


The Supreme Court of Ohio held that 
when the penal sum named in the bond 
was insufficient to cover the loss sus- 
tained by the municipality by reason 
of the contractor’s failure to complete 
the contract, the municipality might 
recover the full penalty named in the 
bond; persons who furnished labor and 
material required to construct the pub- 
lic improvement had no right of re- 
covery, since the statute did not ex- 
pressly give materialmen priority over 
the municipality. 

An 1892 ordinance of the City of 
Lancaster, Pennsylvania, initiated the 
dual bond system, which is now the 
basis of the federal statute commonly 
known as the Miller Act,' and also of 
the law in a number of states.- The 
dual bond system adequately protects 
the interest of the public body by a 
performance bond and at the same 
time affords unpaid laborers and ma- 
terialmen a reasonably swift and cer- 
tain remedy under a separate or addi- 
tional bond taken exclusively for their 
protection. 

The simplification attained by the 
separation of the dual obligation of 
performance and payment of labor and 
material claims achieved by the Miller 





1. 40 U.S.C.A. 270 (a) to (d), August 24, 
1935, 49 Stat. 794. 
2. Alabama Code, 2931 (9) (Supp. 1936). 


California West Annos. Government Code, ch. 
3. §4200 to 4210 stat. 1943, ch. 134, as last amend- 
ed the stat. 1959, ch. 1594, §2. Connecticut Rev. 
5tat. tit. 58, c. 362, Secs. 7214 (1949). Georgia 
Code Book 8, 1958-59 Supp. §23-1705 pages 114, 
115. Maryland Laws of 1959, Ch. 10, page 15. 
Pennsylvania Statutes of 1931 and 1933 were 
the forerunners of the Miller Act. There are too 
many separate statutes for tabulation here. 
Each deals with one political subdivision of the 
state or other public body. For procedure, see 
53 P.S. Sections 525 to 529, etc. 
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Act of August 24, 1935, eliminated the 
procedural problems raised by the 
Heard Act of 1894 as amended. The 
Miller Act provides that before any 
contract exceeding $2,000 in amount 
for the construction, alteration or re- 
pair of any public building or public 
work of the United States is awarded 
person, the shall 
United States: (1) a 


performance surety bond in an amount 


to any contractor 


furnish to the 


deemed adequate by the officer award- 
ing the contract and (2) a separate 
payment surety bond for the protection 
of certain suppliers of labor and ma- 
terial in a penal sum equal to one half 
of the contract price when the total 
amount payable by the terms of the 
contract is not more than one million 
dollars, and a similar bond worth a 
smaller fraction of the contract price 
when the total amount, payable by the 
terms of the contract, is more than one 
million dollars. The term “labor and 


material” has been liberally —con- 
strued.* 

The Miller Act makes no attempt to 
The 


Supreme Court, in substance, has de- 


define the word “subcontractor”. 


fined a subcontractor under the Miller 
Act as one who performs for and takes 
from the prime contractor a_ specific 
part of the labor or materials required 
in the original contract, thus excluding 
ordinary laborers and materialmen.* 
MacEvoy decided that one who sells 
building materials to another for resale 
to the contractor for use on a govern- 
ment project was not entitled to re- 
cover under a payment bond furnished 
by a contractor pursuant to the Miller 
Act. Recent cases on this subject are 
somewhat in conflict.” 

that 
tractual relationship with a subcon- 


\ claimant has a direct con- 
tractor but no contractual relationship 
express or implied with the principal 
contractor, must give written notice to 
the contractor within ninety days after 
the date on which he performed the 
last of the labor or supplied the last of 
the material for which his claim is 
made, 

The Fifth Circuit has held that the 
statute is sufficiently complied with if 
that 
knowledge has been brought home to 


the proof shows convincingly 


the principal contractor. It is not nec- 
essary to have the writing relied on 
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signed by the supplier. It is sufficient if 
there is a writing from which, taken 
with the oral testimony, it plainly ap- 
pears that the nature and state of the 
indebtedness was brought to the atten- 
tion of the general contractor. When 
this appears, the object of the statute, 
to assure that the contractor has notice, 
is attained and the statute is complied 
with.® 
The laurel of liberality in interpreta- 
tion with respect to the notice provision 
now rests in the Tenth Circuit, which, 
after stating that all the cases have 
held the Miller Act to be remedial and 
therefore to be liberally construed to 
effectuate the purpose of the Act, con- 
tinues, “Written notice there must be, 
but while the Act requires written 
notice, it does not require notice in any 
particular form.” The court then al- 
lowed recovery on unusual facts.‘ 
Other circuits have adopted a stricter 
interpretation, perhaps more in keeping 
with the intent of the draftsmen of the 
Miller Act. The cases that have dealt 
most soundly with questions regarding 
the sufficiency of the notice when it is 
required to be given by Section 270(b) 
have been summarized by the Ninth 
Circuit as follows:5 
The giving of the written notice 
specified by the statute is a condition 
precedent to the right of a supplier to 
sue on the payment bond; the writing 
must be sent or presented to the prime 
contractor by or on the authority of 
the supplier; and the writing must 
inform the prime contractor, expressly 
or by implication, that the supplier is 
looking to the contractor for payment 
of the subcontractor’s bill. (page 577). 
The Third Circuit has held that it is 
not enough that notification be made 
by the subcontractor and verification 
sent to the materialman. The material- 
man may not rely on notice given by 
the subcontractor. A distinction should 
be drawn between the provisions ex- 
plicitly stating the condition precedent 





to the right to sue on the payment bond 
and the provisions as to the manner of 
serving notice.” 

Each claimant under the Miller Act 
bond must institute a separate suit in 
the District Court for any district in 
which the contract was to be per- 
formed, and not elsewhere, at any time 
after the expiration of ninety days 
after the date on which the last labor 
was performed or the last material was 
furnished or supplied by him. Such an 
action, since the amendment of August 
4, 1959,'° may not be brought by a 
claimant after the expiration of one 
year after the day on which the last of 
the labor was performed or material 
this amend- 
ment, suit had to be instituted within 


was supplied. Prior to 
one year after the date of final settle- 
ment of the principal contract with the 
United States, and the Comptroller 
General’s certificate as to the date of 
final settlement was conclusive in the 
This 


recent amendment eliminates all re- 


absence of fraud or mistake.!! 


sponsibility of the Comptroller Gen- 
eral for fixing dates on which the 
period of limitations for filing suit on 
Miller Act payment bonds commences 
to run with respect to contracts made 
with the Government subsequent to 
this 1959 amendment. 


Bonds on Private Work 

Statutory provisions extending bond 
protection to private work have been 
held to be constitutional.'? Even when 
there is no statute, persons supplying 
labor and material on a private build- 
ing project may now recover under a 
contractor's bond that contains a pro- 
vision for the payment of claims for 
labor and material. 

Prior to 1946, there was no pattern 
of uniformity with respect to bonds on 
private construction. In an effort to 
correct this situation, interested groups 
promulgated a form consisting of a 





3. United States to use of Byrne, Inc. v. 
Fire Association of Philadelphia, 260 F. 2d 541 
(2d Cir. 1958). 

4. MacEvoy v. United States for the Use and 
Benefit of Calvin Tompkins Co., 322 U. S. 102 
(1944), reversing 137 F. 2d 565 (3d Cir.) which 
had reversed 49 F. Supp. 81 (1943). 

5. United States to the Use of Hardwood 
Products Corporation v. John A. Johnson & 
Sons, Inc.. 137 F. Supp. 562. 1955; United States 
to Use of Newport News Shipbuilding Company 
v. Blount Brothers, 168 F. Supp. 407 (1958), 
Macgregor Architectural Iron Company v. Mer- 
ritt-Chapman and Scott Corporation, 150 F. 
Supp. 323, (1957). 

6. Houston Fire & Cas. Ins. Co. v. United 
States for the Use and Benefit of Trane Co., 
217 F. 2d 727 (Sth Cir. 1954), affirming 123 F. 
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Supp. 881. 

7. MacWaters v. United States for Use of 
Louis H. Wilson, 272 F. 2d 291 (10th Cir. 1959). 

8. Bowen v. United States 239 F. 2d 572 
(1956), 9th Cir., followed in Cooley v. Barten 
and Wood, Inc., 249 F. 2d 912 (1st Cir. 1957). 

9. United States for Use of Old Dominion 
Iron and Steel Corporation v. Massachusetts 
— & Insurance Co., 272 F. 2d 73 (3d Cir. 

Die 

10. 40 U. S. C. A. §270(c) 1960 Supp. page 70. 

11. Peerless Casualty Company v. United 
States to Use of Bangor Roofing & Sheet Metal 


pane a 241 2d 811 (1957), Ist Cir., revers- 
ing 141 F. Supp. 205 (1956). 
12. Hartford Accident and Indemnity Com- 


pany v. N. O. Nelson Manufacturing Company, 
291 U. S. 352 1934), 54 S. Ct. 392, 78 L. ed. 840. 
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separate performance and payment 
bond which became known as A.I.A. 
Doc. No. 107. The American Institute 
1958, 


form of performance and payment 


of Architects, in revised this 
honds. This new document is A.I.A. 
Doc. No. A-311. This form is condi- 
tioned not only on the faithful per- 
of the 
contains the proviso that, whenever the 


formance contract, but also 
contractor shall be declared by owner 
to be in default under the contract, 
and if the owner has performed his 
obligations thereunder, the surety may 


properly remedy the default or 


(1) Complete the contract in ac- 
cordance with its terms and conditions, 
or 

(2) Obtain a bid or bids for sub- 
mission to the owner for completing 
the contract in accordance with its 
terms and conditions, and. upon deter- 
mination by the owner and the surety 
of the lowest responsible bidder, ar- 
range for a contract between such a 
bidder and the owner and make avail- 
able as the work progresses sufficient 
funds to pay the cost of completion, 
less the balance of the contract price. 


Under a performance bond, the 
surety does not expressly assume the 
obligation of completion and cannot be 
compelled to complete. However, when 
this A.L.A. form is used, the owner is 


not required to advance any sums in 
excess of his original contract price to 
procure completion in accordance with 
the terms of the contract. This bond is 
solely for the protection of the owner, 
and suit thereunder must be instituted 
before the expiration of two years from 
the date on which final payment under 
the contract falls due. 

The labor and material payment 
bond, A.1.A. Document No. A-311, de- 
fines a claimant as one having a direct 
contract with the principal or with a 
subcontractor of the principal for labor 
or material, or both, used or reason- 
ably required in the performance of 
the contract. The principal and surety 
agree with the owner thereunder that 
every claimant as therein defined, who 
has not been paid in full before the 
expiration of ninety days after the date 
on which the last of such claimant’s 
work was done, or materials were fur- 
nished, may sue. A claimant other than 
one who has a direct contract with the 
contractor must give written notice to 
two of the following: the principal, the 
owner or the surety within ninety days 
after such claimant performed the last 
of the work or furnished the last of the 
material for which the claim was made. 
No suit may be commenced after the 
expiration of one year following the 
date on which principal ceased to work 
on the contract. However, if any limita- 
this bond is 
hibited by any law controlling the con- 


tion embodied in pro- 
struction thereof, the bond limitation 
is deemed to be amended so as: to be 
equal to the minimum period of the 
limitation permitted by the law. 


Notice Requirement as a 
Compromise of Divergent 
Views 

The provision for notice in the case 
of persons having no direct con- 
tractual relationship with the principal 
contractor, and the provision for elim- 
ination of the requirement for notice 
by persons having direct contractual 
relationship with the principal con- 
tractor, as well as the limitations 
period, constitute a reasonable balanc- 
ing of the equities and a fair com- 
promise between the views of the re- 
sponsible solvent general contractors 
that fear the possibility of double pay- 


ment and the divergent views of the 
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June, 1960 ° 


suppliers of material that point to the 
statistics that demonstrate that, but for 
the bond conditioned for payment of 
labor and material bills, the material- 
men would not be paid even once. 
In 1958, Virginia endeavored to 
reconcile this conflict by providing: 
(1) That no contract in excess of 
$2.500 with any public body should be 
entered into unless the contractor has 
furnished a bond conditioned both for 
faithful performance of the contract 
and payment of all persons who have 


and fulfill contracts which are directly 


with the contractor for performing 


labor or furnishing material in the pro- 
secution of the work. 

(2) That no such contractor should 
subcontract any work required in the 
completion of the project unless the 
subcontractor has furnished-a payment 
bond conditioned upon the payment of 
all persons who have and fulfill con- 
tracts which are directly with that sub- 
contractor.!4 


Persons who have and fulfill con- 
tracts that are directly with the con- 
tractor for performing labor and fur- 
nishing materials in the prosecution of 
construction work are given a direct 
right of action on the bond required of 
the contractor. Persons who have and 
fulfill contracts that have been made 
directly with a subcontractor for per- 
forming similar work have a direct 
right of action on the separate bond 
required of that subcontractor. 

It is too soon to evaluate this experi- 
ment. However, it would appear that 
there has not been a great increase in 
the number of applications for sub- 
contract bonds. With few exceptions, 
subcontract bonds are being required 
by those prime contractors who, even 
prior to the adoption of the Virginia 
statute, recognized the wisdom and ad- 
vantages of bonding subcontractors. 

Texas, by the MacGregor Act of 
1959,'4 in a new attempt to solve this 
problem, requires a series of notices 
too detailed for review here. Whether 
these provisions are workable cannot 
be ascertained in the brief time that 
has elapsed since the Texas statute 
became effective. 

The Handbook of 


Practices issued by the American Insti- 


Architectural 


tute of Architects states:!° 


12. Va. 1958 Acts of Assembly. Ch. 86, page 66. 

14. 1959, Vernon’s Texas Session Law Service, 
Ch. 93. page 155. 

15. Chapter 8.03, 8th Edition, 1958. 
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Construction bonds are an essential 
part of today’s construction procedures. 
They make it possible for the Con- 
tractor to provide the Architect and 
the Owner with the guarantee of a 
responsible surety company that he 
will satisfactorily perform the project 
at his price and pay his bills, notwith- 
standing the fact that other contractors 
may have disagreed with his judgment 
as evidenced by their higher bids. Such 
bonds lift a large portion of the burden 
from architects by financially qualify- 
ing contractors who ask to bid con- 
struction work for which they are re- 
sponsible. 


Suretyship Is Bonded Credit, 
Not Insurance 
Contract Bonds: These are 
the largest single classification in the 
surety field. 
few risks of the same type. there is 
practically no sharing of experience. 
they are subject to extraordinary loss 
hazards, premiums are not the chief 
source of loss payments to obligees. 
they are non-cancellable, losses are sal- 
vaged to a substantial degree. business 
cycle impacts are substantially greater 
both in terms of volume of premiums 
and loss ratios, and loss fluctuations 
over the 25 year period were very wide. 


bonds 


There are relatively 


Contract bonds involve essentially an 
credit rather than the 
spreading of risks. In the light of these 

insurance criteria cannot be 
applied to contract bonds.!6 


extension of 


factors. 


A contractor does not purchase a 
performance or payment bond because 
he desires to protect himself against 
loss, as if he were purchasing an insur- 
ance policy against public liability, 
property damage or windstorm, or as 
if he were purchasing fire or builders’ 
risk Unlike 


surety performance or payment bond is 


insurance. insurance. a 
not merely a contract between two 
parties standing somewhat in the re- 
lationship of an insurer and an insured. 
There are three parties to the perform- 
ance and the payment bond: one or 
more obligees (owner or mortgagee). 
the the The 
addition of the third party, the con- 


contractor, and surety. 
tractor, who is designated as the prin- 
cipal, creates a basic difference between 
insurance and suretyship. 

There is this further difference: The 
premium on the surety bond is usually 
paid by the principal and not by the 
obligee, who is receiving the protection 
and benefit of the bonds, even though 
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as a rule the nominal cost of the bonds 
has been included in the amount of 
the bid. 

The parties to the surety contract 
have also been compared to the maker, 
payee and endorser on a promissory 
note. The maker is comparable to the 
principal, the payee to the obligee, and 
the endorser to the surety. The prin- 
cipal, i.e., the contractor, must be in 
default before the surety becomes obli- 
gated to pay the bond. 

In the case of fire insurance the total 
cost is the premium, not any greater or 
lesser sum expended in repairing or 
otherwise making good the fire dam- 
age. With automobile insurance, the 
cost is the premium, not the uncertain 
damage to person or property resulting 
from an accident. For these and other 
types of insurance the policyholder’s 
cost is the premium and only the 
premium, except in a most unusual 
situation. 

In the case of surety performance 
and payment bonds, the payment of the 
premium is in addition to any loss the 
principal may sustain from the bonded 
transaction. The bond does not relieve 
the principal of his obligation to the 
owner or another party with whom he 
has contracted, or to suppliers of labor 
or material. 

The surety bond relieves the obligee, 
up to the penal sum of the bond, from 
the loss which would have been sus- 
tained by the obligee if the principal 
was unable or unwilling to fulfill his 
primary obligation under the contract. 
Any responsibilities that the surety 
may have in the premises are purely 
derivative of responsibilities of the con- 
tractor insofar as they may be an obli- 
gation of the surety under the bond. 
If a loss under the bond is sustained by 
the obligee or by third-party bene- 
the default of the 
principal, it is primarily the principal’s 


ficiaries. due to 
obligation to satisfy the loss. When the 
liability under the bond has matured 
the surety may have exoneration and in 
due course becomes entitled to subro- 
gation with respect to assets held by 
the owner which, except for the default, 
would have been payable to the con- 
tractor. 


In the vast majority of cases, the 
principal fulfills his contractual obli- 
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gations or makes good the loss sus- 
tained under the contract so that the 
surety company is not required to make 
any payment. When, however, the con- 
tractor becomes insolvent or is other- 
wise unable to meet his obligations, 
the surety after setting up a reserve or 
liability 
bonds may recover from the contractor 


discharging _ its under the 


its loss, counsel fees, investigative 
and other claims expense. Over the 
years, a substantial portion of all losses 
paid on surety contract bonds has been 
recovered through salvage. In the case 
of insurance, salvage is either non- 
existent or a relatively unimportant 
item. 

Insurance operates on the general 
principle that pooling a large number 
of substantially similar risks makes it 
possible to accumulate a fund large 
enough to reimburse those on whom 


the loss from such risks falls. When a 


loss occurs, reimbursement is made 
out of this fund. If rates are reason- 
able and adequate, there will be 


enough in the pool after acquisition, 
underwriting and other expenses, to 
meet all claims. If not, the rates must 
be increased. If too great a sum is left 
in the fund after payment of claims, 
the rates are lowered. In the case of 
suretyship, payments are made only to 
cover what may be called residual 
losses, t.e., those not met by the prin- 
cipal. If there were a fund for surety- 
ship, and all of the losses, including the 
substantial sums expended by the sure- 
ty to aid the contractor in order to 
avoid a formal default, were required 
to be paid out of premiums instead of 
by the principals under the bonds, 
either the surety rates would be radical- 
ly increased or there would be not 
enough money in the fund to meet 
of the 


Here again, suretyship is fundamen- 


more than a fraction losses. 


tally different from insurance. 


Insurance contemplates the certainty 
of losses and is written with the ex- 
pectation that losses will take place 
with regularity. In theory, at least. 
sound surety bond underwriting would 
reject an applicant who lacks the skill. 
integrity. ability, know-how, equip- 

16. Backman, Dr. Jules. Associate Professor 
of Economics, New York University. ‘‘Surety 
Rate Making’’, 1948, page 53. Much of the ma- 
terial in this division of the article has been ab- 


stracted from pages 34, 35 and 36 of Dr. Back- 
man’s study of corporate suretyship. 
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met, personnel and financial resources 
to meet his contractual obligations. 

ln most instances the surety com- 
pany is merely lending its name and 
credit for a small charge. As a result, 
suretyship has sometimes been de- 
«ribed as close to banking. There are 
sone not-too-important mechanical dif- 
ferences. The bank advances the money 
at the time the loan is granted, while 
the surety makes actual payments to 
the obligee only after a default under 
the bond. The bank lends money to a 
coutractor for a number of purposes, 
including payment of his bills on the 
project. The surety, within the scope 
and penalty of the bond, assures pay- 
ment to claimants who furnish labor 
and material for the project. 

(here is a substantial difference be- 
tween the cost of a bank loan and the 
cost of a surety bond. Under the con- 
ditions prevailing in recent years, the 
hank generally obtains an interest rate 
that varies with the nature of the risk, 
which may be from three to six per 
cent or even much higher on term 
loans. Contract bond rates are based on 
the contract price. Surety companies 
extend bond credit upon the theory 
that the premium is a charge for their 
credit and guarantee, with little or no 
consideration for a loss. At least, this 
is the theory. 

In 1920, contract bond premiums on 
construction work amounted to $15 per 
1.000 of the contract price, with an 
e\tra premium for maintenance. Later, 
the rate was reduced to $10 per $1,000 
of the contract price, including one 
\ear’s maintenance. Despite today’s 
increased cost of operation, the current 
rate varies from $10 per $1,000 of the 
contract price for the first $100,000 to 
“4.70 per $1,000 above the $100,000 
level. It is beyond the scope of this 
article to deal with the details of rates. 
They can be found in the “rate man- 
ual” of the surety companies on file 
with state insurance regulatory agen- 
cies, These rates are made pursuant to 
legislation which provides in substance 
that rates must be reasonable, adequate 
and not unfairly discriminatory. 

Owners on private projects who have 
sometimes deemed it economical to 
take a small saving incident by elimi- 
nating the payment bond usually re- 
egret their decision when a default oc- 


curs and a substantial number of local 
subcontractors and materialmen have 
lost the protection of the surety bond 
which could have been procured for a 
slight increase in premium. Even in 
the case of private work, there is the 
moral obligation that one who en- 
hanced the value of property by fur- 
nishing labor and material should be 
paid to the extent of his contribution. 

Manifestly losses either under the 
performance bond or under the pay- 
ment obligation occur because of inade- 
quate underwriting or unforeseen con- 
ditions against which the surety bond 
protects the owner and the supplier of 
labor and material. Surety compa- 
nies compete intensively for the avail- 
able volume of business. Bonds may 
be required on notice too short to 
permit a full and adequate investiga- 
tion. Personnel entrusted to a_por- 
tion of the underwriting or claims 
handling sometimes lack the essential 
qualifications for proper performance 
of their assignments. Greed for com- 
missions on “jumbo contracts” may 
blind the broker’s eye. Pressure for 
volume may induce the underwriter to 
accept border line risks. 

The parties to an insurance contract 
usually can terminate the agreement by 
consent. The insurance contract often 
stipulates the conditions that permit 
either party to cancel the policy. The 
essential nature of the suretyship agree- 
ment precludes permitting either the 
principal or surety from terminating 
the bond before the contract termina- 
tion date has been reached er the prin- 
cipal has performed the bonded con- 
tract in accordance with its terms. 

Even a breach of the contract of 
such a substantial nature as to relieve 
the surety from its obligations to the 
obligee does not defeat the rights of 
third-party beneficiaries. 

The contract of insurance is written, 
as a rule, to cover a definite period of 
time. The surety bond runs for an 
indefinite length of time except when 
by statute or by the terms of the bond 
a definite period for suit is fixed. 

Should an insurance company dis- 
cover that the insured obtained the 
coverage on the basis of fraud or mis- 
representation, the insurance company, 
save for the uncontestability clause 
contained in certain policies, may re- 
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fuse to continue, withhold payments, 
or revise premiums. No such defense 
is available to the surety company 
when the obligee is innocent of the 
fraud perpetrated upon the surety. 
The premium represents the consid- 
eration in an insurance contract. 
Should the 


premium, the carrier may cancel the 


insured fail to pay his 
policy or suspend coverage. Non-pay- 
ment of the premium by the principal 
does not relieve the surety under an 
outstanding performance or payment 
bond, 

While a surety bond is not insurance, 
nevertheless, a paid corporate surety 
will be relieved of its obligation under 
the bond insofar as the obligee therein 
named is concerned only when it is 
shown that there was a material de- 
parture from the terms of the contract 
by the obligee to the prejudice of the 
surety. 

Consideration of the respective 
rights and obligations of the three 
separate parties under the performance 
and payment bond are beyond the 
scope of this article, 


Designation of Surety 
Company or Agent 

When contractors are required to 
provide surety bonds, they should be 
left free to 
companies as they see fit. It is unde- 


secure them from such 
sirable to require such bonds to be 
purchased locally or through some 
specified agent or company. It is 
proper for the owner to reserve the 
right to approve the surety company 
and the form of bond, but such an 
approval should be based on the pro- 
priety of the form and on the financial 
soundness of the company and its 
known administrative policies in han- 
dling cases of default, and not on an 
arbitrary forcing of the use of any 
particular company or agent. This is 
the substance of a statement approved 
by the Board of Directors of the Amer- 
ican Institute of Architects.!* 





17. See HANDBOOK OF ARCHITECTURAL PRAC- 
TIcEs, 1958, Sec. 8.04. The Associated General 
Contractors of America, Inc., in its “Suggested 
Guide to Bidding Procedure” (Third Revised 
Edition, February, 1959), states: 

(b) No action should be taken which 
would bring about a departure from the 
traditional practice of permitting the 
Contractor to secure Surety bonds or in- 
surance from the reputable companies of 
his choosing. Depriving the Contractor of 
this traditional responsibility is contrary 
to the best interests of the Owner | Page 
6}. 
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of this nature has been 


illegal in 


Coercion 
connection 
with public the 
opinions of the Attorneys General of a 


declared to be 
works contracts by 
number of states. New York amended 
its penal law in 1958 to provide that 
no public official shall, with respect to 
any public construction contract, re- 
quire the bidder to make application 
to or furnish financial data to or to 
procure the surety bonds from a par- 
ticular insurance company, agent or 
broker, declaring any provision in any 
of the contract documents in conflict 
with the foregoing to be contrary to 
the public policy of New York.'* 

Illinois has amended its bond statute 
to provide: “The bond required by 
this section shall be acquired from the 
company. agent or broker of the con- 
tractor’s choice, subject to the right of 
reasonable approval or disapproval by 
the state or political subdivision thereof 
concerned. 7! 

\ Wisconsin statute of 1959 relating 
to bonds for public works provides 
that neither the invitation for bids nor 
the person having power to approve 
the contractor’s bond shall require that 
the bond be furnished by a specified 
surety company or through a specified 
agent or broker.?° 

The principle behind these statutes 
and the opinions of the respective \t- 
torneys General is equally applicable 
to contracts of quasi-public institutions 
and private parties. Surety bonds are 
procured with the expectation that the 
contractor will in fact complete the 
project for the contract price and that 
his bills for labor and material will be 
paid. 

If the surety has been designated by 
the owner, there might be a time when 
there was an obligation on the part of 
the owner to inform the surety of ma- 
terial facts that might adversely have 
affected the bonding company’s risk. 
Many contractors object to being told 
where to obtain their surety bonds be- 
cause this destroys or prejudices their 
established connections with their in- 
surance 


agents and surety companies 


from whom they acquire all their 


bonds. It could destroy their continu- 
ity of credit. This can be compared to 
a requirement that the contractor es- 
tablish a different or new banking con- 


nection, although the surety company 
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with which the contractor has been 
doing business is in possession of the 
contractor’s complete financial state- 
ment and other confidential data. There 
is no available record of the number of 
contractors who in any decade were 
assisted by their regular surety com- 
pany so as to avoid the burdens and 
delays that would have inevitably fol- 
lowed had there been a declaration of 
default. 


tive activities” 


Sometimes these “loss preven- 
are so confidential they 
are not known by the owner. However, 
any person experienced in surety bond 
transactions can testify to the substan- 
tial sums that have been deposited 

“joint control” accounts from time to 


time to enable the contractor to mvet 


his overdue obligations to  subcon- 
tractors and suppliers of material in 
such a way as not to impair the con- 
tractor’s credit. 

Bank loans that the contractor could 
otherwise not have procured have been 
obtained as a result of the surety’s un- 
equivocal guarantee. The removal from 
the site of essential equipment has been 
avoided. Problems that have arisen un- 
expectedly by reason of the death or 
other incapacity of the original con- 
tractor have been solved by engineers, 
architects, retired contractors or other 
specialists retained by the surety as 
“behind the scene” advisers. 

These activities. routine in the surety 
business, can be expected from the 
bonding company that regularly writes 
a contractor’s bonds or from the surety 
bond producer that is his regular agent. 

It is 


agent who retains the account of an 


common experience for the 
established contractor customer by the 
service he normally renders to bring 
together representatives of the home 
office of the bonding company and the 
representative of the owner or architect 
often 
work out procedures to expedite com- 


in an endeavor. successful. to 
pletion and to minimize loss. The con- 
tract bond producer often introduces 
his regular contractor client to bankers, 
suggesting long-term mortgages to in- 
crease working capital. assists in work- 
ing out assignments to lending institu- 
the the 
selection of subcontractors, intercedes 


tions. aids contractor in 


for the contractor with the owner and 


engineer to eliminate or minimize 


disputes or to procure progress pay- 
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ments and the payment of portions of 
the retained percentages and renders 
other day in day out detailed services 
for which the producer receives no 
direct compensation but with respect 
to which the producer willingly per- 
forms a most useful function for his 
regular contractor client. The mere re- 
cital of these activities demonstrates 
how, in the long run, it is to the ad- 
vantage of the owner to permit a re- 
sponsible low bidder to continue to 
transact business with the agent famil- 
iar with that contractor’s status and 
experience and in a bonding company 
which will extend itself to assist the 
resourceful qualified contractor who is 
its regular customer. 

It is unquestionably in the public 
interest to require a bond that shifts 
risk of 


risk of non- 


to a paid corporate surety the 
non-performance and the 
payment of labor and material bills. 
Moreover, the security afforded by the 
has a substantial 
the 
material will be furnished because of 


bond tendency to 


lower prices at which labor or 
the assurance that claims will be paid 
as well as inducing a better grade of 
subcontractors and materialmen to bid 
on the work.?! 

Every state of the union, as well as 
the Federal Government, now requires 
contractors on certain public work to 
furnish a bond for the protection of 
labor and materialmen. Three states, 
Kentucky, Maine and South 


are without express legislation protect- 


Carolina, 


ing suppliers of labor and material. 
However, as a matter of policy, a bond 
protecting such suppliers of labor and 
material is required by the State High- 
way Department in each of these three 
states. An extension of the two-bond 
system, as exemplified in the Miller 


Act and by the laws in the states men- 


tioned in footnote 2 and the use of 
A.I.A. Doc, No. A-311 for all public 


and private construction where a stat- 
utory form is not prescribed would 
constitute a salutary step forward 

both public and private construction. 


18. N. Y. McKinney's Consolidated Laws of 
New York, Annotated, Bk. 39, part 1, Penal 
Law, Sec. 442-C, 1959-60 Supp. page 76. 

19. Smith-Hurd Supplement Article 29, Sec- 
tion 15, pages 74 and 75, being Amendment ap- 
proved July 9, 1957. 

20. Wisconsin Regular Statute, c. 55, being 
Act of May 25, 

21. Equitable _ Company v. MacMillan, 
234 U.S. 442, 456 (1913). Commonwealth to Use 
v. Great American Indemnity Company, 312 Pa. 
183 (1933), 167 A. 793. 
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L AND GAS LAW (Creation and 
Transfer of Property Interests). By 
Howard R. Williams and Charles J. 
Weyers. Albany and New York City: 
Vatthew Bender & Company. 1959. 
$50.00. 2 Vols. Pages xxiii, 670; xvi, 
852 

These two volumes embody the first 

of what the authors promise will be 
a series dealing with various aspects 
of the law of oil and gas. If the prom- 
ise is fulfilled, the profession will have 
anew and valuable research aid with 
which to attack the problems presented 
by the subjection of these unruly min- 
erals and their hardy producers to the 
rule of law. 
The most immediately striking fea- 
ture of this work is its thoroughness. 
[he authors examine every type of 
property interest in relation to oil and 
vas. They start with fundamental the- 
ory, in each instance, proceed to show 
the varying results which ensue de- 
pendent upon the theory which is fol- 
lowed, and thoroughly treat the spe- 
cific applications of theory in each 
jurisdiction. Their research appears to 
have been exhaustive as well as accu- 
rate, so that he who seeks to discover 
“the law” on a particular problem 
should find these books an indispen- 
sable tool. 

However, the authors have not been 
content simply to describe the course 
of decision. They examine it critically 
ind express their own opinion as to 
relative soundness or unsoundness, giv- 
ng the reasons for their view. Where 
thority is conflicting, likewise they 
express a reasoned preference. They 
ire aware of the significance of stat- 
utory law in this area, and cite and 
discuss it. Also, they are abreast of 
the critical literature in the field. They 
cite it in detail, and comment upon that 
which seems to them most significant. 
| know of no other work which affords 


“0 extensive a guide to the law review 
articles and other general literature on 





this subject. This alone is sufficient 
reason to admonish the lawyer who 
has a problem in the area covered by 
these volumes that his research should 
not cease until he has consulted them. 
Another feature which commends 
these volumes is the careful attention 
given to problems of drafting in con- 
nection with the various types of oil 
and gas interests, as well as in connec- 
tion with other instruments affecting 
operations, There is thorough discus- 
sion of the consequences of various 
provisions, of the doctrinal pitfalls to 
be avoided, and of the ever-present 
bugaboo of tax consequences. 
Ordinarily, I think it is poor book 
reviewing to present a summary of the 
topics listed in the table of contents. 
Occasionally, however, the coverage of 
a work is of such magnitude that a fair 
picture can be given in no other way. 
The list which follows indicates the 
richness of the field which the authors 
have explored and developed: Chapter 
1, Brief Introduction to Scientific and 
Engineering Background of Oil and 
Gas Law; Chapter 2, Nature of Inter- 


ests in Oil and Gas (Topic 1, Classifi- | 


cations and Consequences; Topic 2, 
Conduct of Operator Injurious to Oth- 
ers; Topic 3, Problems of Construction 
and Conveyancing; Topic 4, Adverse 
Possession and Trespass); Chapter 3, 
Oil and Gas Conveyancing (Topic 1, 
Mineral-Royalty Distinction; Topic 2, 
Conveyances by Owners of Fractional 
Interests; Topic 3, Mineral Interests; 
Topic 4, Royalty and Non-Executive 
Mineral Interests; Topic 5, Term In- 
terests: Topic 6, The Executive Right; 
Topic 7, “Subject to” Clause) ; Chap- 
ter 4, Grants and Reservations Aflect- 
ing Working Interest (Topic 1, As- 
signments, and 
Subleases; Topic 2, Nonoperating In- 


Partial Assignments 


terests: Topic 3, Purchase Letters, Do- 
nation Letters, Farm-Out Agreements 
and Sharing Arrangements: Topic 4, 
Partnerships, Mining Partnerships, 
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Grubstake Agreements, Joint Ventures 
and Business Trusts; Topic 5, Public 


Regulation of Conveyancing [including 
securities regulation]; Topic 6, Con- 
structive Trust); Chapter 5, Concur- 
rent and Successive Interests (Topic 
1, Concurrent Interests; Topic 2, Suc- 
cessive Interests; Topic 3, Other Di- 
vided Interests; Topic 4, Apportion- 
ment of Royalties; Topic 5, Drafting 
Trusts and Other Dispositive Instru- 
ments). 

No other work in this area seems to 
me quite so well adapted to the needs 
of all sorts of lawyers: the citation- 
seeker; the authority-searcher; the 
draftsman; the client caretaker, wheth- 
er of oil companies, of independent 
operators, of lease brokers, of land- 
owners, of bankers, of investors, or of 
what have you; the legal statesman; 
the judge; the teacher. 

Finally, a word as to the format ap- 
pears in order, The printing is distin- 
guished. The paper is sturdy. The type 
is adequate in size. The book (text and 
notes alike) is easy to read. The index 
appears adequate, although I have not 
yet put it to the acid test of use in a 
frantic search for light upon an elusive 
subject. | do regret that implied cove- 
nant discussions are indexed under 
the heading “Covenant, implied”. Most 
lawyers, I think, will look first under 
“I”, and, finding nothing there, many 
may assume, from the announced scope 
of the volumes, that there is no treat- 
ment of anything relating to this topic. 
But the resourceful man surely will 
continue his search to a successful con- 
clusion. The books are in loose-leaf 
form, so that revisions will take the 
shape of additional or replacement 
than the 
pocket-part more commonly used. In 


pages, rather cumbersome 
one sense, this will be an advantage. 
However, there is the distinct possi- 
bility, in view of the present size of 
the volumes, that extensive addition 
will make them cumbersome, also. 
These comments concern minor mat- 
ters, however. It is my considered 
judgment that the work is as fully usa- 
ble by reason of physical form as it 


is by reason of content. 


Maurice H. MERRILL 


University of Oklahoma 
Norman, Oklahoma 
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Power UNLIMITED—THE COR.- 
RUPTION OF UNION LEADERSHIP. 
By Sylvester Petro. New York: Ronald 
Press. 1959. $5.00. Pages 140. 

As the author explains in a docu- 
mentary note. the source material for 
this book is the record of the McClellan 
Committee. Some 15,000 pages, pub- 
lished in thirty-nine volumes, or 
“Parts”, had been compiled by the 
Senate Select Committee on Improper 
Activities in the Labor or Management 
Field. as the Committee is called ofh- 
cially, and its Interim Report of March 
24. 1958, were available to the writer 
of the volume. 

Professor Petro, whose views on the 


labor-management scene have been 
stated to some extent in an earlier 


book, The Labor Policy of the Free 
(New York: Ronald 


1957) on various radio discussion pro- 


Society Press. 
grams. including the Clarence Manion 
Forum, uses the Committee’s record as 
a sort of first stage rocket, with his 
own conclusions and recommendations 
as the second stage. to put in orbit, if 
he can, a proposition that the chief 
answer to the problems seen by union 
critics is for the unions to be consti- 
tuted solely as “voluntary organiza- 
tions”. 

By “voluntary organization”, he 
means more than just the adoption of 
the so-called “right to work laws”. and 
apparently he expects little from efforts 
to “democratize” 
of the amend- 
ments to the Taft-Hartley Act. Instead 


he goes all the 


unions along the 
lines Landrum-Griffin 


way, and _ proposes 
abandonment of the concept that a 
union, having achieved status under 
law as the bargaining agent, then rep- 
resents all the employees in the unit, 
whether, as he says, they want to be 
represented or not. Turn back, turn 
back, O Time. in thy flight. to pre- 
Wagner Act days, would seem to be his 
advice. 

That there shall be no mistake about 
it. Professor Petro comes directly to 
grips with one of the unions’ frequent 
insistence that employees who do not 
want to participate in collective bar- 
gaining are “free loaders” who enjoy 
whatever benefits may be won for them 
by active union members without con- 


tributing anything. He says that if the 
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unions persist in “the free rider argu- 
ment”, then repeal the provision that 
makes them bargaining representatives 
“for employees who do not want them”. 
He goes on to say, “That provision is 
bad in principle, anyway, and if it 
were repealed there would be no need 
for an NLRB at all...” 

He warns that, “As long as the 
NLRB has the primary responsibility 
of enforcing the nation’s labor laws, 
those laws will go unenforced, em- 
ployees will continue to be victimized, 
extortion from employers will con- 
tinue to flourish, and the nation will 
continue to pay grievously for the 
moral and material corruption which 
the McClellan Record discloses.” He 
also would have the Norris-La Guardia 
Act repealed. 

The author, who since 1950 has been 
professor of law at the New York Uni- 
versity School of Law, had thrown 
down the gage to the proponents of 
organized labor. and emerges as an 
arch critic of unions as now consti- 
tuted. His publisher supplies his back- 
ground: that he was born on Chicago’s 
south side; that he “worked his way 
through” high school and pre-law at 
the University of Chicago with jobs in 
the steel mills where he belonged to the 
union; that he also belonged to build- 
ing trades unions: that he practiced 
law for a time in Chicago, and for 
four years was editor of the Commerce 
Clearing House “Labor Law Reports”. 

Besides the subject-matter, the book 
may interest lawyers for a number of 
other reasons. including its architec- 
There 


books which synthesize the enormous 


ture. may be a trend toward 
gleanings of congressional investiga- 
tions. because few authors these days 
would have the resources to assemble 
such a mountain of data. It is interest- 
ing to speculate over what Lincoln 
Steffens or Ida Tarbell might do if 
they were writing today. Would they 
rake through congressional committee 
records? All lawyers know the diffi- 
culties and shortcomings of abstracts 
when it comes to giving a picture of a 
voluminous record, In compiling his 
book, Professor Petro undoubtedly was 
assailed by all of these. 

Then there is the nature of a con- 
gressional committee hearing itself. 


The Committee’s special objectives in 
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ascertaining the need for legislation 
may justify its being essentially ex 
parte, with much hearsay being re. 
ceived, and with limited, if any, oppor. 
tunity for cross examination in the 
usual sense. It undoubtedly will be 
suggested by some critics that a book 
based upon such a source will partake 
of these same limitations, and in the 
synthesis, may even compound them. 
They may find some of Professor 
Petro’s inferences from this data too 
expansive; for instance, where he says: 
“In the first place, had the Committee 
examined all the nation’s big unions 
there is the strongest reason to believe 
that it would have found exactly the 
same violent and monopolistic conduct 
in most that it found in the unions 
And then. 
when he says: “In the second place, 


which it did investigate.” 


even if all the big unions were not 
guilty of violent and monopolistic con- 
duct, it would not follow that such 
conduct should not be prohibited. 

One of Professor Petro’s basic theses 
is that many employees are dragooned. 
or worse. into unions “they do not 
want’. It may not be too far-fetched 
for some lawyers to find this vaguely 
reminiscent of the question so many 
laymen put, as to “how can a lawyer 
defend a client everybody knows is 
guilty!” The problem in both instances 
is, of course, that this begs the ultimate 
question, and who is omniscient enough 
to say that the assumption is the fact, 
before the best processes that human 
minds have been able to devise so far 
for determining that very issue has 
been put into operation? And if these 
processes are inadequate, what would 
be better? 

After all, when Taft-Hartley was 
passed thirteen years ago, the main 
incentive behind the referendum pro- 
vision was the suggestion that many 
employees, if given the opportunity in 
the seclusion of a_ secret balloting 
booth, would vote to accept the em- 
ployer’s last offer. Yet, it has been 
history that in every such election held. 
the members voted overwhelmingly to 
reject the last offer. 

Professor Petro says that unions are 
here to stay, and he goes on to say 
that. “The right to strike must be 
maintained, if we are to remain a free 


society.” It is likely, therefore, that 
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there will be readers of this book who 
will wish for less stress upon the nega- 
tive aspects of unionism, and more 
copiment from the author as to the 
constructive role of unions in modern 
society, and how best this may be im- 
plemented in other ways than turning 
hack a clock which gives every indica- 
tion of having irreversible hands. 
JoHN F. SEMBOWER 


Chicago, Illinois 


ry 
| HE SUPREME COURT FROM 
rAFT TO WARREN. 


Thomas Mason. Baton Rouge: Louisi- 


By Alpheus 


ana State University Press. 1958. Pages 
vv, 250. $4.95. 

\ mountaineer client of mine once 
but 
futile, session of court as being “just a 


described a_ frenzied, somewhat 
few damn words less than a heluva lot 
of conversation”. In the current, noisy 
furor of “conversation” over the Su- 
preme Court, this little volume might 
he overlooked but for the eminence of 
the author whose volumes on Brandeis 
and Stone constitute two of the best 
\merican judicial biographies. Here, 
as previously, his description of what 
the Court did and said is accurate and 
discerning, but his evaluation of the 
wisdom of those words and deeds is 
more debatable. 

This commentary on the last forty 
\ears of the Court undertakes to estab- 
lish three theses: (1) Taft came to a 
Court which had proclaimed—and the 
public believed—the “myth” that the 
Court was sacrosanct, powerless, above 
personal and _ political considerations, 
made no choices as to “policy”, and 
merely mechanically “measured” legis- 
lation by the yardstick of the Constitu- 
tion. Taft, working behind the facade 
of this “myth”, led the Court in estab- 
lishing itself as a super-legislature and. 
as such, “enacting” a “policy” of 
laissez-faire in industry. (2) The pub- 
lic’s growing awareness of this “judi- 
cial usurpation” during the Hughes 
Court—and the shift within the Court 
this 


“myth”, even while Hughes defended 


from right to  left—exposed 
the institutional prestige of the Court 
and struggled to sustain a substantial 
“stability of decisions”. Stone headed 


a Court which had moved to the left 





economically; as he felt within the 
Court the old surge toward absolutism 
building up (this time for civil, rather 
than for property, rights), he sought, 
with only limited success, to impose 
upon the members of the Court a sense 
of judicial restraint. (3) The further 
self-generated accretion of institutional 
power to the Court during the Vinson- 
Warren period, marked as it has been 
by a disregard of Stone’s doctrine of 
judicial self-restraint, Dr. Mason thinks 
desirable as progress “Toward Positive 
Responsibility” guided “By the Light 
of Reason”. (The two quoted phrases 
are his last two chapter titles.) 

In describing the “myth”’—and ef- 
fectively exposing it as unfounded— 
the auther has brought realism to an 
area all too often clouded by fiction, 
but I can not share his enthusiasm for 
the current role of the Court. I am 
chary of a “living”, “growing”, “flex- 
ible” 


become “conditioning” 


Constitution because these have 
words which 
permit each faction and each age to 
pour wine of its own choosing from an 
ancient and honored bottle. I am 
enough of a naive traditionalist to 
think that what a Constitution means 
can best be determined by a study of 
the Constitution itself, the debates at 
the drafting convention, and the his- 
tory of its adoption: unproved theories 
and conflicting opinions of social sci- 
entists are, at most, merely secondary 
aids and should be closely scrutinized 
and cautiously used as materials in 
constitution interpretation. I am dis- 


turbed, as Dr. Mason is not, when the 


Court acting under a Constitution 
which gives the federal government 


only limited and granted powers con- 
stantly feeds the growing federalism of 
the central government at the expense 
of the people and the states. I can see 
no cause for rejoicing, as Professor 
Mason does, when an appointed judici- 
ary with a restricted function assumes 
to itself the power to declare broad, 
public policies which the Constitution 
contemplated would be initiated by the 
elected executive and determined by 
the elected Congress. The Constitution 
is not a rule of court to be changed 
at the pleasure of the judges, and I feel 
less than pleasant anticipation at the 
prospect that the Court may one day sit 
— if it does not already—as a continu- 
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lf the 


constitutional yardstick is to be short- 


ous constitutional convention. 


ened or lengthened each time it is used, 
constitutional law becomes a frustrat- 
ing and misty dream-world peopled 
only with men’s yearnings for a lost 
certainty. 

Whether you agree with the able 
Princeton professor or not, you will 
envy Dr. Mason’s grasp of this complex 
and controversial but fundamental le- 
gal question. Probably no scholar 
itself, is 
more intimately familiar with the work- 


alive, outside of the Court 


ings of the Court or has a firmer grasp 
of the materials for decision than this 
eminent professor of jurisprudence. If 
you oppose the current role of the 
Supreme Court, you will respect this 
masterly statement of the case for that 
role; if you approve of the present 
casting of the Court in “power poli- 
tics”, you will sit back and applaud the 
skillful 


defends that course. Whether you agree 


manner in which the author 
or disagree with Dr. Mason, you will 
recognize this as an excellent, a timely 
and an important book deserving both 
a large and a discriminating reading 
public. That knowledge may exceed 
wisdom is an occupational hazard of 
the scholar, yet it is upon the sound 
foundation of the scholar’s factual syn- 
theses that the superstructure of wise 
judgment is built. We can thank him 
for laying out the diamond without 
accepting him as umpire of the game. 


DILLARD S. GARDNER 


Raleigh, North Carolina 


Si AKESPEARE AND HIS BET- 
TERS. By R. C. Churchill. Blooming- 
ton, Indiana: Indiana University Press. 
1959, $3.50. Pages 223. 

The author of this very readable and 
in many ways exhaustive book is a na- 
tive of England. He calls it “a history 
and a criticism of the authorship ques- 
tion”, and in it he defends the tradi- 
tional assumption that “Shake-Speare” 
was indeed the Stratford merchant. 

Besides its general interest, the book 
is valuable as reference; for, along 
with prominent challengers like Bacon, 
it deals with every man, woman or 
child ever suggested by anyone as a 
possible author of the great plays and 
poems. It introduces an array of “un- 
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orthodox candidates”, to each of whom 
is devoted a chapter or paragraph, in- 
cluding a number whose claims are 
fragile to the point of absurdity. The 
author’s aim is to demolish them all 
and to rely on a sort of literary doc- 
trine of laches in favor of the Strat- 
ford citizen, on the ground that long 
years elapsed before the Stratford title 
was assailed (/ntroduction, page 22). 
The reply from his opponents on this 
point, especially from the camp of the 
Earl of Oxford, is that here the delay 
means nothing. is easily explainable, 
that 


valid defense against a showing of 


and laches, moreover, is not a 


concealment and fraud. 

Naturally, in years past, advocates 
for each claimant have marshaled a 
mass of negative material against the 
Warwickshire Shaksper, Shaxper or 
Shagsper. and these attacks on the 
Stratford 
formidable and quite fascinating body 


this Mr. 


Churchill undertakes to analyze and 


tenet have mounted into a 


of literature. It is which 
discredit. 

It seems that the chief weakness of 
this clever book is in its sketchy, ca- 
valier treatment of the case for the 
Seventeenth Earl of Oxford, on which 
so much careful research has been 
published in late years. Among many 
examples are J. Thomas Looney’s pio- 
neer work, Shakespeare Identified, and 
his collection of The Poems of Edward 
de Vere, B. M. Ward’s biography, The 
Seventeenth Earl of Oxford, B. R. 
Ward’s The Mystery of “Mr. W. H.”, 
Dorothy and Charlton Ogburn’s This 
Star of England and Louis P. Benezet’s 
Shaksper, Shakespeare and De Vere 
and his The Six Loves of “Shake- 
Speare”. 


In his short chapter entitled “The 


Case Against Oxford and Others”, 
Mr. Churchill does not mention the 


Ogburns’ 1200-page work, which came 
out six years before his own book, ex- 
cept to list it in the bibliography. Also, 
no mention is made of Charles W. Bar- 
rell’s sensaticnal 1940 discovery, by 
means of x-ray and infrared photo- 
graphs, that the long-accepted “Shake- 
speare Portraits” are in fact altered 
portraits of DeVere—a significant hoax 
which dates from the always suspected 


1623 First Folio and has aided the 
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crafty Folio for centuries in keeping 
the Stratford tradition alive. 

Except for Bacon, the Churchill book 
seems to build up the relatively insig- 
nificant, while neglecting the most im- 
portant. Bacon’s case has been on the 
wane since the 1890's and is almost 
abandoned, while Oxford has become 
the one great menace to the Stratford- 
on-Avon orthodoxy. 

Among nine earlier works by 
Churchill are A Short History of the 
Future, The English Sunday, English 
Literature and the Agnostic and Art 
and Christianity. 

FRAZER ARNOLD 


Deny er, ( ‘olorado 


T,\ 

Economic REGULATION OF 
THE MOTOR TRUCKING INDUS- 
TRY BY THE STATES. By Donald 
V.. Harper. Urbana, Illinois: University 
of Illinois Press. 1958. $4.00. Pages 
320. 

In 1920 there were barely a million 
registered trucks, and these trucks car- 
ried only .91 per cent of all ton-miles 
of traffic in intercity service. By 1955 
there were almost ten million registered 
trucks (nine times the figure of twenty- 
five years before), and these trucks 
carried 17.7 per cent of all ton-miles 
of traffic in intercity service (nineteen 
times the previous total). With the ex- 
ception of World War II, during which 
shortages of vehicles, gasoline and tires 
restricted the use of trucks, the trans- 
portation of property by motor truck 
has evidenced a rapid and consistent 
growth. Part of this increase in the 
carriage of goods by truck has come 
from the growth of the American econ- 
omy and the increase of luxury and 
semi-luxury goods which are especially 
suitable for truck shipment, but much 
of the growth of the motor truck in- 


dustry has been at the expense of the 





pre-existing carriers of goods—espe- 
cially the railroads, 

It was due primarily to the insistence 
of the railroads that carriage of goods 
by for-hire truck was brought under 
regulation. Being subject to intense 
regulation on the national and state 
level. the railroads felt that they were 
unable to compete effectively with an 
unregulated trucking industry. Starting 
in 1914 in response to the pressure of 
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the railroads and a desire to stabilize 
the chaotic trucking industry, the states 
entered upon the economic regulation 
of this fledgling industry by either in- 
terpreting the existing public utility 
laws so as to make them applicable to 
motor carriers or by separate, specific 
acts designed especially for motor trans- 
portation regulation. 

By 1935 the for-hire trucking indus- 
try had become subject to a great de- 
gree of regulation by the states. The 
problem of the regulation of interstate 
trucking (forbidden to the states by 
Supreme Court decisions in 1925) was 
resolved by the passage in 1935, as 
Title If of the Interstate Commerce 
Act, of the Federal Motor Carriers Act. 
Since 1935 state regulation has con- 
tinued to bring new classes of carriers 
(contract as well as common and, in 
some limited instances, private car- 
riers) under control, the degree and 
scope of regulation has increased, and 
there has been scme trend toward uni- 
formity of regulation. Today all states 
except New Jersey regulate motor com- 
mon carriers of property, and all states 
except New Jersey and Vermont reg- 
ulate irregular route common carriers 
and contract carriers. 

The objectives of state economic reg- 
ulation of motor transportation have 
been to prevent undue competition 
among motor carriers and the undesir- 
able results of such undue competition, 
to insure adequate motor carrier serv- 
ice at reasonable rates to the public, 
and to try to bring about coordination 
between motor carriers and other agen- 
cies of transportation. 

Economic Regulation of the Motor 
Trucking Industry by the States, by 
Donald V. Harper of the University of 
Minnesota, is a study, based on the 
author’s doctoral dissertation, of the 
nature and scope of the regulation of 
the motor truck industry by the sev- 
eral states. The three major phases of 
economic regulation—control over en- 
try into the for-hire trucking business. 
regulation of motor truck rates, and 
regulation of motor truck service 





are 
reviewed both from the general over- 
all view of the country as a whole and 
in detail in seven selected states: Cali- 
fornia, Illinois, New York, Ohio. Penn- 


sylvania, Washington and Wisconsin. 
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The ourpose of the study is to describe 
and compare the policies followed in 
the egulating states. 

The author presents an excellent de- 
«rij tion of the need for and start of 
state regulation of the trucking indus- 
try. He also provides a sound history 
of the development of such regulation 
in its various phases in the states cov- 
ered. Frequent comparisons to the fed- 
eral practice in like areas has made the 
material more meaningful. 

The comparative phase of the work 
is also helpful, but it is weak. The 
author has simply contrasted the vari- 
ous means of state regulation. What it 
lacks is an appraisal of the value of 
these various methods of regulation 
based on the results of these methods 
of regulation rather than their form. 
How the one means of control works 
as contrasted with an alternative means 
is lacking. 

(Arthur T. Vanderbilt, former Chief 
Justice of the New Jersey Supreme 
Court, wrote: 


Of the great gap between law in books 
and law in action not even a first-year 
law student needs to be told; it is but 
an aspect of the wide gulf between 
precept and practice in every activity 
in which human beings with all their 
frailties have a part. What looks per- 
fect on paper often turns out to be 
quite defective in fact ... appreciating 
the difference between law in books 
and law in action is an indispensable 
part of the lawyer’s daily work. 


In failing to investigate this distinc- 
tion between law in books and law in 
action, the comparative phase of this 
book suffers, for unless this factor is 
given its appropriate emphasis a com- 
parative study becomes merely a re- 
counting of the differences in statutes 
and policies without an accurate evalu- 
ation of the impact of the varied meth- 
ods of control. Without a comparison 
of results, a comparison of form has 
not reached its full usefulness. 

The descriptive phase of the book is, 
however, quite useful both to lawyers 
having problems in those states singled 
out for closer study and those engaged 
in transportation law in any of the 
states. The historical portions of the 


book are also a helpful summary of 





the origin and development of the reg- 
ulation of this very important form of 
transportation. 

FRANK M. Covey, Jr. 
Chicago. Illinois 


N 
CopIncer AND SKONE JAMES 
ON THE LAW OF COPYRIGHT. 
Ninth Edition. By F. E. Skone James 
and E., P. Skone James. London: Sweet 
& Maxwell Limited. 1958, $17.60. 
Pages xxxvi, 917. 

This classic text on British copy- 
right, revised at approximately eleven- 
year intervals since the first edition of 
1870, has now been substantially re- 
vised to reflect the British Copyright 
Act, 1956, which became effective June 
1, 1957. 

The 1956 Act, the first complete par- 
liamentary revision of copyright legis- 
lation since the Copyright Act, 1911, 
recognizes copyright in radio and tele- 
vision broadcasts; creates the Perform- 
ing Right Tribunal with authority to 
set general tariffs and hear individual 
complaints from prospective licensees; 
and deals more fully with the problems 
of overlapping protection of artistic 
copyright and industrial designs, per- 
forming rights in records, assignment 
of copyright in future works, copying 
by libraries, recognition of exclusive 
licensees, and protection of cinemato- 
graph films and typographical arrange- 
ments. These are all treated in the new 
edition, which also devotes a chapter 
to English income tax, estate duty and 
stamp duty so far as they affect copy- 
right. 

To Americans interested in revising 
the archaic United States Copyright 
Act of 1909, this treatment of British 
revisions, and their transitional pro- 
visions with respect to preexisting 
copyrighted works, should prove help- 
ful. However, the major usefulness of 
the work will continue to be to copy- 
right advisers concerned with the pro- 
tection of works in Great Britain and 
the British dominions. 

Physically, the book is well com- 
posed and attractively bound. It con- 
sists of 445 pages of discussion of 
British copyright with some descrip- 
tion of the principal multilateral inter- 
national copyright conventions and for- 
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eign copyright laws, followed by forms 
and precedents, the 1911 and 1956 
Acts, United Kingdom rules and or- 
ders, the Brussels, Rome and Universal 
Copyright Conventions, Commonwealth 
and foreign copyright statutes, and a 
60-page comprehensive index. Preced- 
ing the text are tables of statutes and 
cases. 

The editorial content maintains the 
high tradition of former editions. A 
caviler could complain of the erroneous 
reference to the Universal Copyright 
Convention copyright symbol as “C” 
rather than “©” (page 253) and the 
failure to reflect the 1955 changes in 
the United States copyright notice re- 
quirements (page 436), and might be 
justified from the point of view of the 
United States and some other U.C.C. 
countries where correct notice and com- 
pliance with other formalities are vital 
to copyright status. However, a British- 
er relying on the accurate statements 
later in the book (pages 443-444) 
would not be led astray. 

Skone James, Senior, has revised 
Copinger since the sixth edition of 
1927. 


joined him in the revision. 


In this latest edition, his son has 


Curiously, the work bears no copy- 
right notice and hence would appear to 
be in the public domain in the United 
States. 

Harry G. HENN 
The Cornell Law School 


Ithaca, New York 


Corporation MANUAL 1960. 
Vew York: United States Corporation 
Company. 1960. 2 Vol. $28.50. 

This is the Sixty-first Edition of a 
work which first appeared in 1893, and 
has been published annually since 
1919. The two volumes of over 1600 
pages each include the general corpora- 
tion statutes, corporation tax acts and 
Blue Sky laws of all the states, the 
District of Columbia and Puerto Rico, 
in effect the first day of the year. This 
work was a pioneer in providing in ac- 
cessible form the statutes of Alaska 
and Hawaii when they were territories, 
and of Puerto Rico, all of which it has 
carried for a number of years. With 
the assistance of practicing lawyers in 
each jurisdiction, the corporation acts 
are presented under the sixty classified 
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headings designed by John S. Parker 
in 1908. Some ingenuity is required, 
with liberal cross referencing, to fit the 
discrete materials to the classified head- 
ings. Usefulness would be much im- 
proved by the insertion before each 
corporation act of a one-page Cross 
reference table showing each numbered 
section of the state act in numerical 
order and the number of the heading 
In 1959 


the legislatures of forty-eight states 


under which it is classified. 


were in session; and the tax laws were 
amended in thirty-six jurisdictions, the 
blue sky laws in twenty-six and the 
corporation acts in thirty-seven. In 
addition, entirely new corporation acts 
were enacted in Alabama, Connecticut 
and Iowa. These facts show the need 
for the annual edition, and the need 
for the lawyer to have it handy. 


JAMEs F. SPOERRI 


Chicago, Hlinois 


ry 
Lhe COMPLEXITY OF LEGAL 
AND ETHICAL EXPERIENCE: STU- 
DIES IN THE METHOD OF NOR- 
MATIVE SUBJECTS. By F. S. C. 
Vorthrop. Boston: Little, Brown and 
Company. 1959. $6.00. Pages 331. 
Professor Northrop of the Yale Law 
School has done a deft but disconcert- 
ing job of stringing together into a 
book, articles appearing in various me- 
dia from 1949 to 1957. 
sultant needless repetition and in some 


There is a re- 


instances shades of inconsistency, as 
in the case of his severe critical com- 
ments on the Notre Dame symposia on 
natural law followed by his own skill- 
ful legerdemain in setting up a re- 
course to nature as a “type of the first 
order”. He displays an amazing wealth 
of knowledge gathered from the broad 
reaches of non-Euclidean geometry, a 
Russellian theory of types. symbolic 
logic, the advances of contemporary 
physics, not to forget psychology, so- 
ciology. ethics and philosophy of law 
when he gets back to the complexities 
of law and ethics, as the title suggests. 

He is unabashedly contra. He is op- 
posed to positivistic legal theory. to a 
priori ethical jurisprudence. to the in- 
tuitive ethical jurisprudence of G. E. 


Moore, W. D. Ross and Morris and 
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Felix Cohen, to a traditional socioloz- 
ical jurisprudence such as that of W. 
Friedmann, which he finds too restric- 
tive, and to Kelsen’s pure theory of 
law as to which he advances some 
searching criticism. He favors an an- 
thropological or sociological jurispru- 
dence with an assist from psychological 
jurisprudence of the Petrazyckian fla- 


vor. But even here he is grudging of 
praise. His hero, Underhill Moore, is 


extolled in several passages but then 
taken to task for not having gone far 
enough to satisfy the views of the 
author. 

For Northrop there are three areas 
for consideration: positive law, living 
law and nature. There must be an un- 
dulation of theory from one to the 
other with no neglect of any nor any 
confinement to one as the positivists 
would do in speaking solely of law 
within the framework of the govern- 
mental. “Hence just as understanding 
of legal positivism leads to sociological 
jurisprudence, which in turn leads to 
natural law jurisprudence, so the latter 
needs first the living law of sociolog- 
ical jurisprudence and the positive law 
of legal positivism to make itself ef- 
fective.” 

The method advanced by Northrop 
as the thesis of the book is one which 
is applicable to all normative subjects 
as the subtitle suggests. li is a method 
which traces the genesis of ethical and 
legal theory to the underlying physical 
concepts, epistemology and logic of the 
theorists. Our Western approach is not 
the intuitive, immediate discernment of 
the East, as the author ably demon- 
strated in The Meeting of East and 
West, but a rational. derived formula- 
tion of theory. This is exemplified in 
the ius gentium of Roman law. which 
Northrop finds more lastingly and 
more currently significant than the ius 
civile. It is Aristotelian logic, Greek 
mathematical physics and Stoic Roman 
philosophy which arrive at this result. 
“The latter philosophy (Stoic philoso- 
phy) was permeated with the logical 
categories and formalism of Aristotle. 
These Stoic philosophers and_ legal 
thinkers also affirmed that their theory 
of ethics and law was derived from 
their logic and from their physics. Their 


physics was Greek. Greek physics was 
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dominated by mathematics. In short, 
it exemplified the logically and mathe. 
matically formalized, the universally 
quantified use of variables, and the 
deductive formulations in terms of a 


minimum set of basic assumptions.” 


It is in this area that Northrop gets 
his springboard for his own theories 
and his own method of approach. “This 
means that the normative theory of the 
good for personal behavior and cul- 
tural institutions is one’s philosophical 
theory of the true for nature and nat- 
ural man as verified by scientific meth- 
ods, or by what the Chinese sages and 
the Greek and Roman_ philosophers 
termed ‘an investigation of things’.” 
He thus seeks “the true for natural 
man” as “the idea or measure of the 
good for culture, cultural man and the 
humanities”. It is here that the theory 
of types is employed. The natural facts 
are a type of the first order and cul- 
tural facts of the second order. 

This is the nub of his view. The cul- 
tural facts of the living law and the 
legal data of the positive law can be 
appraised as good or bad “not because 
they are facts, but because they are 
facts which derive their character and 
existence in part at least from human 
behavior based upon beliefs in scien- 
tifically verifiable propositions about 
nature and natural man which are true 
or false”. 

Northrop then concludes with an in- 
tricate endeavor to apply all of this to 
the contemporary international scene 
as he has done in previous works. He 
warns against the confusion of those 
thinkers who stress status and paroch- 
ial nationalisms. He would stand upon 
a contractual democracy that would 
advance a firm foundation for existing 
international law. “It will then be seen 
to follow that a foreign policy official 
or a voting citizen only understands 
and serves national interest when he 
respects this international legal prem- 
ise.” Others have arrived at such a 
salutary conclusion through a less tor- 
tuous route. 


Lester E. DENONN 


New y ork, New York 
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Review of Recent 
Supreme Court Decisions 


Antitrust law... 
price maintenance 

United States v. Parke, Davis and 
Company, 362 U. S. 29, 4 L. ed. 2d 
505, 80S. Ct. 503, 28 Law Week 4150. 
(\o. 20, decided February 29, 1960.) 
On appeal from the United States Dis- 
trict Court for the District of Columbia. 
Reversed and remanded, 

In this case, the Government charged 
Parke, Davis and Company with con- 
spiring and combining to maintain 
wholesale and retail prices of its phar- 
maceutical products in violation of Sec- 
tions 1 and 3 of the Sherman Act. The 
istrict Court dismissed on the author- 
ity of United States v. Colgate & Co., 
250 U.S. 300 (1919), which had held 
that a manufacturer could refuse to 
deal with customers who failed to ob- 
serve its announced price maintenance 
policy. 

On direct appeal, Mr. Justice BREN- 
\an reversed for the Supreme Court. 
lhe Court distinguished the Colgate 
case. The record indicated that several 
drug retailers in the Washington, D. C. 

Richmond area had been selling 
Parke Davis vitamin products at prices 
-ubstantially below the suggested mini- 
mum retail prices in the company’s 
catalogue. After receiving protests from 
some of the wholesalers with whom it 
dealt, Parke Davis set about enforcing 
the policy by advising both wholesalers 
and retailers who purchased its prod- 
ucts in quantity that it would not sell 
to wholesalers that did not adhere to 
the catalogue prices or that sold the 
products to retailers that did not ob- 
serve the prices. The wholesalers indi- 
cated a willingness to go along, but 
-everal of the retailers refused to give 
any assurances and the company re- 
fused to fill orders for them. Within a 


lew weeks, this program was modified, 


teviews in this issue by Rowland Young. 





and the retailers who had been cut off 
agreed not to advertise the less-than- 
catalogue prices and were again per- 
mitted to purchase Parke Davis prod- 
This 


refusal to 


ucts. went beyond a_ simple 


deal with customers who 
persisted in cutting prices, the Court 
said, and was in effect a combination 
with the retailers and the wholesalers 
to maintain prices. The Sherman Act 
forbids combinations of traders to sup- 
press competition, the Court pointed 
out, and although Colgate permits a 
refusal by the manufacturer to sell to 
price cutters, the refusal must be mere- 
ly the exercise of his right “freely to 
exercise his own independent discretion 
as to the parties with whom he will 
deal”, and not, as here, something be- 
yond that by which the dealer employs 
other means to effect adherence to his 
The Court that 
Federal Trade Commission v. Beech- 
Nut Packing Co., 257 U.S. 441 (1921) 
and United States v. Bausch & Lomb 
Optical Co., 321 U.S. 707 (1943), had 
“narrowly limited” the Colgate rule. 
Mr. Justice STEWART noted his con- 


policies. suggested 


currence, stating that the record dem- 
onstrated an illegal combination to 
maintain prices and that there was 
therefore no occasion to question the 
continuing validity of Colgate. 

Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
WHITTAKER, dissented, arguing that in 
reality the Court was “sending to its 
demise” the Colgate doctrine while it 
continued to pay it lip service. The 
Sherman Act requires a showing of 
concerted action to support a charge of 
conspiracy, the dissent said, and the 
“defensive, limited, unorganized. and 
unsuccessful” efforts of Parke Davis to 
maintain its resale price policy did not 
amount to that. 

The case was argued by Daniel M. 
Friedman for appellant and by Gerhard 
A. Gesell for appellee. 


George Rossman 


EDITOR-in-CHARGE 
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Commerce... 
insurance regulation 

Federal Trade Commission v. Trav- 
elers Health Association, 362 U.S. 293, 
4 L. ed. 2d 724, 80 S. Ct. 717, 28 Law 
Week 4196. (No. 51, decided March 
28, 1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Eighth Circuit. Vacated and remanded, 

The respondent sold health insurance 
policies by mail throughout the coun- 
try, transacting its business by mailing 
circular letters to prospective buyers. 
All business was carried on by direct 
mail from its Omaha office—all policies 
were issued there and premiums were 
paid there. Nebraska has a statute that 
prohibits unfair or deceptive practices 
in the insurance business in Nebraska 
or “in any other state”. The question 
was whether the respondent’s mail or- 
der insurance business was thereby 
“regulated by State law” so as to in- 
sulate its practices from the regulative 
authority of the Federal Trade Com- 
mission. The Court of Appeals set aside 
a cease-and-desist order issued by the 
Commission. The question turned upon 
the limits of the McCarran-Ferguson 
Act, which provides that the “Federal 
shall be 
applicable to the business of insurance 


Trade Commission Act . 


to the extent that such business is not 
regulated by State law. . .” 

The Supreme Court’s opinion was 
delivered by Mr. Justice Stewart. The 
Court contrasted this case with Federal 
Trade Commission v. National Casu- 
alty Co., 357 U. S. 560, 2 L. ed. 2d 
1540, 78 S. Ct. 1260, 26 Law Week 
1539 (1958), which involved the effect 
of state laws regulating insurance com- 
panies licensed to do business in the 
states in which they were conducting 
advertising programs requiring distri- 
bution of material by local agents. 
Here, said the Court, it was asked to 
hold that the McCarran-Ferguson Act 
operates to oust the F.T.C.’s jurisdic- 
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tion by reason of a single state’s at- 
tempted regulation of its domiciliary’s 
The 


said that it could not believe that this 


extraterritorial activities. Court 
was the sort of state regulation that 
Congress had in mind in the McCarran- 
Ferguson Act. The legislative history 
of that statute, according to the Court, 
gives no indication that there was any 
thought that a state could regulate ac- 
tivities carried on beyond its own 
borders. 

Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
WHITTAKER, wrote a dissenting opin- 
ion which argued that the Court was 
making “inroads upon the policy” of 
the McCarran-Ferguson Act. In_ its 
view, the statute was designed to re- 
store to the states the regulation of 
insurance business, a function tradi- 
tionally theirs until the decision of 
United States v. South-Eastern Under- 
writers Association, 322 U.S. 533. 


—_ 


The case was argued by Charles H. 
Weston for petitioner and by C. C. 
Fraizer for respondent, 


Commerce... 
state use tax 

Scripto, Inc. v. Carson, 362 U. S. 
207, 4 L. ed. 2d 660, 80 S. Ct. 619, 28 
Week 4191. (No. &O. decided 
March 21, 1960.) On appeal from the 
Supreme Court of the State of Florida. 
1 firmed, 


In this case, the appellant tried un- 


La Ww 


successfully to avoid responsibility for 
collecting a Florida use tax on mechan- 
ical pencils. The appellant contended 
that the nature of its operations in 
Florida did not provide a_ sufficient 
nexus to subject it to the tax statute, 
and accordingly that the statute placed 
a burden on interstate commerce and 
violated the due process clause of the 
Fourteenth Amendment. 
The 


lising 


appellant operated an adver- 
\tlanta 
through which it engaged in the busi- 


specialty division in 
ness of selling mechanical pencils on 
which advertising could be placed. Ap- 
pellant did not own or maintain an 
office in Florida nor did it have any 
regular employees in the state. Orders 
for its products were solicited by 
“wholesalers” or “jobbers” who worked 
basis and had no 


on a commission 


authority to make collections or incur 
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debts involving the appellant. They sent 
the orders directly to Atlanta for ac- 
ceptance or refusal. If accepted, the 
sale was consummated in Atlanta and 
the wholesaler received his commission 
directly. The Florida Supreme Court 
construed the tax as one “on the priv- 
ilege of using personal property . . 
which has come to rest . . . and has 
become a part of the mass of property” 
within Florida. The tax was collectible 
from the dealers and was to be added 
to the cost of the merchandise insofar 
as possible, 

The Supreme Court agreed that the 
tax was permissible. The Court’s opin- 
ion was written by Mr. Justice CLARK. 
The Court said that the tax was non- 
discriminatory and was levied on the 
use of property that had been pur- 
chased by Florida residents and that 
had actually entered into and become a 
part of the mass of property in that 
State. “The burden of the tax is placed 
on the ultimate purchaser in Florida 
and it is he who enjoys the use of the 
property, regardless of its source” the 
Court declared. The appellant was 
taxed only if he failed to collect the tax 
from the Florida customer, the Court 
pointed out, and the only incidence of 
the sales transaction that was non-local 
was the acceptance of the order. The 
Court distinguished Miller Bros. Co. v. 
Maryland, 347 U. 5. 340 (1954), on 
the facts. 

Mr. Justice FRANKFURTER noted that 
he concurred in the result. 

Mr. Justice WHITTAKER noted his 
dissent on the ground that the tax 
burdened interstate commerce and de- 
nied due process of law, as held in the 
Miller case. 

The case was argued by George B. 
Haley, Jr., for appellant and by Joseph 
C. Jacobs for appellees. 


Criminal law... 
search and seizure 

Abel v. United States, 362 U.S. 683, 
4 L. ed. 2d 668. 80 S. Ct. 217, 28 Law 
Week 4223. (No. 2. decided March 28, 
1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Affirmed. 

This decision upheld the admission 
in evidence at petitioner's trial for con- 
spiracy to commit espionage of seven 
items seized without a search warrant 
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following his administrative arrest as a 
preliminary to deportation. 

The arrest of the petitioner in a New 
York hotel room followed an investiga. 
tion by the F.B.1. The F.B.1. had con. 
cluded that it did not have sufficient 
evidence to convict of espionage and 
it notified the Immigration and Nat. 
uralization Service that petitioner was 
an alien believed to be illegally resid- 
ing in the United States. Agents of 
I.N.S. went to the hotel room of the 
petitioner with F.B.1. agents and placed 
him under administrative arrest pre- 
liminary to deportation. The F.B.L. 
agents watched the search by the I.\.S. 
men but took no part in it. The search 
produced false identification papers 
and a coded message. After petitioner 
had vacated the hotel room, another 
search of the room by an F.B.I. agent 
turned up a hollow pencil containing 
microfilm and a block of wood contain- 
ing a cipher pad. Petitioner’s objec- 
tion was that the Government had used 
its administrative warrant for illegiti- 
that the 


seized as a consequence should have 


mate purposes and articles 
been suppressed. 

Mr. Justice FRANKFURTER spoke for 
the Supreme Court affirming the con- 
that it 
perfectly proper for the I.N.S. and the 
F.B.1. to co-operate. The F.B.I. sus- 


pected petitioner both of espionage and 


viction. The Court said was 


illegal residence in the United States. 
the Court explained. Since only the 
I.N.S. is authorized to initiate deporta- 
tion proceedings, there was no reason 
for the F.B.I. to remain mute about a 
deportable alien. The Court empha- 
sized its view that this was not a case 
where the administrative warrant had 


been employed as an instrument t 


circumvent the requirement of a search 
warrant. The record showed that this 
was a bona fide preliminary step to a 
deportation proceeding, the Court held 

The Court refused to hold that the 
administrative warrant by which peti 
tioner was arrested was invalid under 
the Fourth Amendment. The long his 
tory of the administrative arrest pro 
cedure in deportation cases precluded 
such a holding, the Court said. 

In finding the search of petitioner’s 
room valid, the Court said that the 
I.N.S. agents were searching for weap- 
evidence his 


ons and documents to 
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“ali nage”, and this was a lawful 
war h. The coded message was seized 
whe the petitioner tried to hide it. 
“\n arresting officer is free to take 
hold of articles which he sees the ac- 
used deliberately trying to hide” the 
t declared, and once the officer has 
|. he is not obliged to return it. The 


warch of the room after the premises 


had been vacated by the petitioner was 
ustified on the ground that the room 
was no longer his and the hotel had 
sranted permission for the search. Nor 
there anything unlawful in the 
the 
property that the petitioner had aban- 
doned there, the Court held. 

Mr. Justice DoucLas wrote a dis- 


senting opinion in which Mr. Justice 


was 


Government’s appropriation of 


BLacK joined. This opinion argued 
that the F.B.1. was the moving force 
behind the arrest and search and that 
it was making impermissible use of the 
Immigration and Naturalization Serv- 
ice to get around the requirements of 
the Fourth Amendment. 

Mr. Justice BRENNAN wrote a dissent- 
ing opinion in which the Cuier Jus- 
mice, Mr. Justice BLack and Mr. Jus- 
tice Doucxias joined. This opinion 
stressed the dangers of abuse in per- 
mitting a general search of the prem- 
ises after an administrative arrest, over 
which there is no judicial control. 

The case was argued by James B. 
Donovan for petitioner and by Solic- 
itor General Rankin for the United 


States, 


Criminal law... 


search and seizure 
lones v. United States, 362 U. S. 


257, 4 L. ed. 2d 697, 80 S. Ct. 725, 28 
Week 4235. (No. 69, decided 
March 28, 1960.) On writ of certiorari 
io the United States Court of Appeals 
lor the District of Columbia Circuit. 
!acated and remanded. 


Law 


This decision concerned a petitioner 
onvicted of illegal purchase and sale 
f narcotics who challenged the legality 
{ the search which disclosed the nar- 
otics in his possession. The case was 
omplicated by the holding of both 
the District Court and the Court of 
\ppeals that the petitioner had no 
tanding to challenge the legality of 
the search. 


The petitioner was arrested in the 








apartment of a friend in the District of 
Columbia by two federal narcotics off- 
cers who were executing a warrant to 
search for narcotics. They found nar- 
cotics without appropriate stamps and 
paraphernalia for administering the 
drugs in a bird’s nest outside a window 
of the apartment. The petitioner ad- 
mitted that some of the drugs were his 
and that he was living in the apartment 
which had been lent to him by a friend. 
At the trial, that the 
search warrant had been issued without 


he contended 


a showing of probable cause. The Gov- 
ernment challenged his standing to 
make this contention on the ground 
that he did not allege that he was the 
owner of the apartment or the owner of 
the seized articles, and that his interest 
in the apartment was no greater than 
that of an “invitee or guest”. The Dis- 
trict Court ruled that he had no stand- 
ing to challenge the validity of the 
warrant, and the Court of Appeals 
affirmed, further stating that even if he 
did hold 
that the evidence had been lawfully 
received. 


have standing, it would 


The opinion of the Supreme Court 
was delivered by Mr. Justice FRANK- 
FURTER. The Court first considered the 
dilemma in which the petitioner found 
himself: In order to establish his stand- 
ing to challenge the validity of the 
search warrant, he had to claim that he 
was in possession of the seized property, 
but a showing that he was in possession 
of the property was sufficient to convict 
him. The Court refused to leave the 
petitioner in this position, holding that 
either of two lines of thought saved 
him: The fact that possession both 
convicts and confers standing was 
enough to eliminate any necessity for a 
preliminary showing of an interest in 
the property seized in order to have 
standing to challenge the warrant. the 
Court said, or even if this were not a 
prosecution turning on illegal posses- 
sion, the legally requisite interest in 
the premises was satisfied because it 
was not as great as required by the 
courts below. The Court added that 
there was no reason to draw fine dis- 
tinctions among various classes of pos- 
sessors, such as “guests” or “invitees” 
in determining who. in a realistic sense, 
has enough dominion of the premises 
or enough interest in the property to 
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have standing to challenge the warrant. 

As for the sufficiency of the probable 
cause for issuing the warrant, the peti- 
tioner contended that it was issued 
merely on hearsay, based on informa- 
tion received by the officer who made 
the affidavit. The Court replied that 
hearsay could be the basis for a war- 
rant, at least when there was a basis 
for accepting the informant’s story. 
Here, the Court noted, the informant 
had previously given reliable informa- 
tion, his story was corroborated by 
other sources of information, and the 
petitioner was known to be a narcotics 
user, 

The Court remanded the case for a 
determination of petitioner’s contention 
that the warrant was not executed prop- 
erly, a contention that could not be 
satisfactorily resolved on the record be- 
fore it. 


Mr. Justice DoucLas wrote an opin- 
ion that expressed agreement with the 
Court that the petitioner had standing 
to challenge the warrant, but dissenting 
on the holding that there was probable 
It was not 
enough that the police believed that 
there was cause for an invasion of priv- 


cause to issue the warrant. 


acy, the dissent argued. The magistrate 
must also be convinced and he must 
know the evidence upon which the 
police propose to act. 

The 


Henken for petitioner and by James W. 


case was argued by Louis 


Knapp for respondent. 


Freedom of speech... 
anonymous handbills 

Talley v. California, 362 U. S. 60, 
4 L. ed. 2d 559, 80 S. Ct. 536. 28 
Law Week 4186. (No. 154, decided 
March 7, 1960.) On writ of certiorari 
to the Appellate Department of the 
Superior Court of California, County 
of Los Angeles. Reversed and re- 
manded. 

The City of Los Angeles had an 
ordinance which forbade the distribu- 
tion of handbills unless they bore the 
name of the person who wrote and 
caused the handbill to be distributed. 
The petitioner was fined ten dollars for 
that did 


meet the requirements of this statute, 


distributing handbills not 


and the conviction was sustained over 
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his objections that the ordinance de- 


prived him of freedom of speech and 
press, 

The Supreme Court reversed and 
being written 
by Mr. Justice BLack. The Court re- 
called that it had refused to sanction 


remanded, the opinion 


ordinances that prohibited the distri- 
bution of literature, and held that this 
Los Angeles ordinance was in the same 
category. In spite of counsel’s argu- 
ments that the ordinance was “aimed 
at providing a way to identify those 
responsible for fraud, false advertising 
and libel’. the Court noted, its lan- 
guage was not so limited and there 
was no legislative history to support 
this view. Anonymous pamphlets have 
played an important role in the prog- 
ress of mankind. the Court said, and 
there can be no doubt that the identifi- 
cation requirement here would tend to 
restrict freedom to distribute informa- 
tion and therefore freedom of expres- 
sion. 

Mr. Justice HARLAN wrote a concur- 
ring opinion which stressed the un- 
limited nature of the ordinance and the 
lack of any showing of Los Angeles’ 
actual experience with the distribution 
of obnoxious handbills. 

Mr. Justice CLARK wrote a dissent- 
which Mr. Justice 
FRANKFURTER and Mr. Justice Wuirt- 
TAKER joined, The dissent argued that 


ing opinion in 


the city had a legitimate interest in 
preventing “fraud. deceit, false adver- 
tising. negligent use of words. ob- 
scenity and libel”, against which this 
ordinance was directed. and that there 
was no showing that the petitioner 


would have been harmed by having 
I 


his name placed on the handbills. * 
stand second to none in supporting 
but not 
the dis- 


sent said. “The Constitution says noth- 


Talley’s right of free speech 
his freedom of anonymity”. 
ing about freedom of anonymous 
speech.” 

The case was argued by A. L. Wirin 
for petitioner and by Philip E. Grey 
for respondent. 


Indians... 
eminent domain 
Federal Power Commission v. Tus- 
carora Indian Nation, Power Authority 
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of the State of New York v. Tuscarora 
Indian Nation, 362 U. S. 99, 4 L. ed. 
2d 584, 80 S. Ct. 543, 28 Law Week 
4173. (Nos. 63 and 66, decided March 
7, 1960). On writs of certiorari to the 
United States Court of Appeals for the 
District of Columbia Circuit. Reversed. 

This decision upheld the right of the 
Power Authority of the State of New 
York, acting under a license issued by 
the Federal Power Commission, to ex- 
ercise eminent domain over some thou- 
sand acres of land owned in fee simple 
by the Tuscarora Indian Nation near 
the Niagara River. The land was to be 
used for a reservoir which would be 
part of a power project to provide 
more hydroelectric power for that part 
of the state. 

The land in question was part of a 
tract of 4,329 acres purchased by the 
Tuscaroras in 1804. In approving the 
license, the Federal Power Commission 
had found that the use of other lands 
would result in great delay, severe com- 
munity disruption and unreasonable 
expense. but it also found that the tak- 
ing of the Tuscarora lands “would 
interfere and be inconsistent with the 
purpose for which the reservation was 
created or acquired”. Section 4(e) of 
the Federal Power Act requires a Com- 
mission finding that “the license will 
with 
the purpose for which such reservation 


not interfere or be inconsistent 
was created or acquired”, and accord- 
ingly the Court of Appeals entered its 
judgment approving the license except 
insofar as it authorized the taking of 
Before the Su- 
preme Court the case turned on two 
(1) Were the 
Lands part of a “reservation” as de- 
fined in the Federal Power Act? (2) 


the Tuscarora lands. 


questions: Tuscarora 


If not. could the lands be condemned in 
spite of the provision of 25 U.S.C. 
$177, which forbids “purchase. grant, 
lease, or other conveyance of lands... 


nation or tribe of 
Indians...unless the same be made 


from any Indian 
by treaty or convention entered into 
pursuant to the Constitution . . .” 

Mr. WHITTAKER 
the opinion of the Court permitting 
the of the The 


Court declared that “generally accept- 


Justice delivered 


condemnation land. 


ed standards and common understand- 


ing” were “not at all decisive” of 
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whether these Tuscarora lands were a 
“reservation” within the meaning of 
the Federal Power Act. That statute 
(16 U.S.C. $2796(2)) provides that 
‘“* ‘reservations means national forests, 
tribal lands embraced within Indian 
reservations, military reservations, and 
other and interests in lands 
owned by the United States” (italics 
are the Court’s). To the Court, this 
meant that Congress intended the term 


lands 


reservations to embrace only “lands 
and interests in land owned by the 
United States’, and this did not in- 
clude the Tuscarora land which was 
owned by the Tuscarora Nation in fee 
simple. The Court rejected the conten- 
tion that the “national paternal rela- 
tionship” of the United States to the 
Indians constituted an interest in the 
lands. 

In holding that there was no reason 
why the land could not be taken by 
eminent domain, the Court denied that 
general statutes are applicable to In- 
dians only when they are specifically 
named and their interests have been 
specifically dealt with. The Court said 
that the purpose of 25 U.S.C. $177 was 
to prevent unfair, improvident or im- 
proper disposition by the Indians of 
lands owned or possessed by them, but 
this did not include conveyances to or 
condemnations by the United States. 

Mr. Justice BRENNAN noted that he 
concurred in the result. 

Mr. Justice BLack, joined by the 
Cuier Justice and Mr. Justice Douc- 
LAS, wrote a dissent which argued that 
the land was clearly a “reservation” 
and therefore its taking was prohibited 
by the Federal Power Act in view of 
the Commission’s finding that use of 
the land for a reservoir was incon- 
sistent with the purpose for which the 
reservation was created. The dissent 
also argued that the Court’s result 
violated the nation’s long-established 
policy of recognizing and preserving 
Indian reservations for tribal use and 
constituted a breach of Indian treaties 
recognized by Congress since 1794. 

The cases were argued by Solicitor 
General Rankin for the Federal Power 
Commission. by Thomas F, Moore. Jr., 
for the Power Authority of New York, 
and by Arthur Lazarus, Jr., for re- 
spondent. 








Labor 
att 
Insura 
61 U. 
Ct. 41! 
dee de 
orart 
{ppea 
Circut 
The 
constit 
the pi 
harass 
during 
Nation 
held t 
olatio! 
Hartle 
Supre 
Phe 
live | 
distri 
ance 
tions 
1956 
The 
1956. 
agree 
tactic 
eXpir 
agen 
to co 
ing 
sche 
es oO} 
lo p 
desig 
The 
orde 
hara 
to sl 
barg 
pers 
view 
\pp 
T 
allir 
lion 
Just 
out 
stoo 
sho 
In 2 
the 


al « 









vere a 
ing of 
statute 
s that 
orests, 
Indian 
s, and 
lands 
italics 
a this 
> term 
“lands 
y the 
ot in- 
h was 
in fee 
onten- 
rela. 
to the 
in the 


eason 
en by 
d that 
to In- 
fically 
been 
t said 
7 was 
yr im- 
ns of 
n. but 
to or 
tes. 


at he 


y the 
JOuG- 
1 that 
tion” 
ibited 
2w of 
se of 
ncon- 
h the 
issent 
result 
ished 
rving 
> and 
2aties 
4. 

icitor 
ower 
», Jt. 
Y ork, 


cr re 








Labor law... 
good faith bargaining 

ational Labor Relations Board v. 
Insurance Agents’ International Union, 
361 U. S. 477, 4 L. ed. 2d 454, 80 S. 
Ct. 419, 28 Law Week 4111. (No. 15, 
decided February 23, 1960.) On certi- 
orart to the United States Court of 
{ppeals for the District of Columbia 
Circuit. Affirmed. 

(he question here was whether it 
constituted an unfair labor practice on 
the part of a union to engage in 
harassing tactics against the employer 
during the conduct of negotiations. The 
National Labor Relatiors Board had 
held that the union’s tactics were a vi- 
olation of Section 8(b) (3) of the Taft- 
Hartley Act, but this decision by the 
Supreme Court reversed that holding. 

[he respondent had been the collec- 
live bargaining representative for the 
district agents of the Prudential Insur- 
ance Company since 1949, Negotia- 
tions for a new contract were begun in 
1956 and continued for six months. 
The old contract expired in March, 
1956. some four months before a new 
agreement was reached. The harassing 
tactics were used after the old contract 
expired and consisted of refusal by the 
agents to solicit new business, refusal 
to comply with the company’s report- 
ing procedures, reporting late for 
scheduled meetings, picketing the offic- 
es of Prudential, distributing leaflets 
to policy holders and other actions 
designed to embarrass the company. 


The 


order, saying that employment of the 


Board issued a cease-and-desist 
harassment revealed an unwillingness 
to submit the union’s demands to the 
table 


persuasion, and the free interchange of 


bargaining “where argument, 
views could take place”. The Court of 
\ppeals set aside the order. 

The opinion of the Supreme Court 
aflirming the Court of Appeals’ disposi- 
tion of the case was delivered by Mr. 
Justice BRENNAN. The Court pointed 
out that it was unquestioned that, if it 
stood alone, the record of negotiations 
-howed that the union had bargained 
in good faith. The policy of the statute, 
the Court said, was to impose “a mutu- 
il duty upon the parties to confer in 
xood faith with a desire to reach an 


igreement, in the belief that such an 


approach from both sides of the table 
promotes the over-all design of achiev- 
ing industrial peace”. The Board’s ap- 
proach here involved an intrusion into 
the substantive aspects of the bargain- 
ing process, the Court went on, some- 
thing which Congress had attempted to 
prevent the Board from doing by enact- 
ing Section 8(d) of the Taft-Hartley 
Act. The Court added that the use of 
economic pressure was not “of itself” 
at all inconsistent with the duty of 
bargaining in good faith, and the 
Board is without power to “distinguish 
among various economic pressure tac- 
tics and brand the ones at bar incon- 
sistent with good-faith collective bar- 
gaining”. 

Mr. Justice FRANKFURTER wrote a 
separate opinion in which Mr. Justice 
HARLAN and Mr. Justice WHITTAKER 
joined. This opinion agreed that the 
Board’s position was untenable on 
these facts, but urged that the case be 
remanded to the Board for an examina- 
tion into “the state of mind with which 
the party charged with a refusal to 
bargain entered into and participated 
in the bargaining process”. The Board 
must act on “the totality of inferences 
which may appropriately be drawn 
from the entire conduct of the respond- 
the 


mistake here was in treating Section 


ent” opinion argued and _ its 
&(b) (3) “in isolation, as if it were an 
independent provision of law”. 

The case was argued by Dominick L. 
Manoli for petitioner and by Isaac N. 


Groner for respondent. 


Taxation... 
claim for refund 
Flora v. United States, 362 VU. S. 
145, 4 L. ed. 2d 623, 80 S. Ct. 630. 28 
Week 4196. (No. 492, decided 
March 21, 1960.) On writ of certiorari 


Law 


to the United States Court of Appeals 
for the Tenth Circuit. Affirmed. 

This case from the October, 1957, 
Term was before the Court on rehear- 
ing. The Court took the unusual step 
of writing a detailed opinion even 
though it affirmed its prior holding. 
When the first decision was handed 
down on June 16, 1958. 357 U. S. 63. 
2 L. ed. 2d 1165, 78 S. Ct. 1079, 26 
Law Week 4436, the sole dissent to the 


Court’s thirteen-page opinion was Mr. 


June, 1960 °* 
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Justice WHITTAKER’S six-line note. This 
time, the Court split five-to-four, its 
opinion occupies thirty-two pages in 
Mr. 


WHITTAKER’S dissent occupies twenty 


the official report and Justice 
more and carries the concurrence of 
Mr. FRANKFURTER and Mr. 
Justice HARLAN, as well as that of Mr. 


Justice STEWART who was not on the 


Justice 


Court when the case was first heard. 
The question was whether a tax- 
payer must pay the full amount of an 
alleged income tax deficiency before he 
may challenge its correctness by a suit 
for the Federal District 
Court under Section 1346(a)(1) of 
Title 28 of the United States Code. The 


Court again held that full payment was 


refund in 


necessary before the District Court had 
jurisdiction. 

The opinion of the Court was de- 
livered by the Cu1er Justice. The case 
depends upon the meaning of Section 
1346(a) (1). which gives the District 
Courts jurisdiction over “any civil ac- 
tion against the United States for the 
recovery of any internal-revenue tax 
alleged to have been erroneously or 
illegally assessed or collected, or any 
penalty claimed to have been collected 
without authority or any sum alleged 
to have been excessive or in any man- 
ner wrongfully collected under the in- 
ternal-revenue laws. . .” 

The Court conceded that the statu- 
tory language was inconclusive, but 
said that reargument had not changed 
its view that full payment of the tax 
was a prerequisite to the suit. The 
Court based its holding upon the legis- 
lative history going back to the early 
nineteenth century, together with the 
absence of any conclusive evidence 
that Congress ever intended to change 
the rule. Furthermore, the Court found 
in the history of the Board of Tax 
Appeals (now the Tax Court) the as- 
sumption on the part of Congress that 
full payment was a condition to bring- 
ing suit in the District Courts. the 
reasoning being that one of the pur- 
poses of creating the Board of Tax 
Appeals was to permit taxpayers to 
challenge their tax without the hard- 
ship of paying it first. The Court also 
noted that the Declaratory Judgment 
Act of 1934 expressly excepts disputes 
“with respect to federal taxes” from its 
coverage, and said that to permit the 
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petitioner's suit would in effect be per- 
mitting him to obtain a declaratory 
judgment. Finally, the Court pointed 
7422(e) of the 


Revenue Code which gives the taxpayer 


to Section Internal 
the option of seeking a remedy in 
either the Tax Court or the District 
Court, but not in both, in the rare case 
where he brings suit in the District 
Court and the Commissioner then noti- 
fies him of an additional assessment. 
This the that 


Congress assumed that there was no 


indicated, Court said. 
possibility of a taxpayer’s splitting his 
cause of action and bringing suit for 
refund of part of his tax in the District 
Court and litigating in the Tax Court 
with respect to the remainder, 

The dissenting opinion of Mr. Jus- 
tice WHITTAKER, in which Mr. Justice 
FRANKFURTER. Mr. Justice HARLAN and 
Mr, Justice STEWART joined, read Sec- 
tion 1346(a)(1) as a “clear authoriza- 
tion” to sue for the refund of “any 
sum’. The 1958 decision had rested in 
part on the assumption that the full- 
payment doctrine had never been ques- 
tioned and the Court had accepted the 
contention that “there does not appear 
to be a single case before 1940 in 
which a taxpayer attempted a suit for 
refund of income taxes without paying 
the full amount the Government alleged 
to be due”. Now. the dissent said, the 
Government conceded that there were 
at least two cases in which taxpayers 
had sued for refunds after only partial 
both had 


ceeded to final decision on the merits 


payments, and cases pro- 
without any question of want of juris- 


The 


canvass of the legislative history and 


diction. dissent made its own 
concluded that Congress plainly pro- 
vided in Section 1346 that full payment 
was not a requisite for suit in the 
District Court. Otherwise, the dissent 
said, the taxpayer who has paid only a 
part of his assessment and is unable to 
pay the balance within the two-year 
period of limitations is deprived of 
any means of establishing the invalid- 
ity of the assessment. 


Mr. Justice FRANKFURTER wrote a 
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separate opinion, noting his reason 
for changing his vote on rehearing. He 
had relied, he said, upon the Govern- 
ment’s allegation of a “long-continued, 
unbroken practica: construction of the 
statute”. Since that was now conceded- 
ly an erroneous basis, he had returned 
to an independent inquiry of the prob- 
lem and had arrived at the conclusions 
set forth in Mr. Justice WHITTAKER’S 
dissent, he explained. 

The case was argued by Randolph 
W. Thrower for petitioner and by 
Charles K. Rice for respondent. 


Taxation... 
discrimination against 
the Federal Government 

Phillips Chemical Company vy. Du- 
mas Independent School District, 361 
U. S. 376, 4 L. ed. 2d 384, 80 S. Ct. 
174, 28 Law Week 4140. (No. 40, de- 
cided February 23, 1960.) On appeal 
from the Supreme Court of Texas. 
Rei ersed, 

This decision overturned a statute— 
Article 5248 of the Revised Civil Stat- 
utes of Texas—that imposed a tax on 
industrial property leased by a private 
corporation from the Federal Govern- 
ment. The Court held that the tax dis- 
criminated unconstitutionally 
the United States. 


against 


The appellee sought to assess the tax 
against Phillips under the statute. The 
tax was measured by the estimated full 
value of the leased premises according 
to its ordinary ad valorem tax proced- 
ures. Phillips sought an injunction 
against collection of the tax in the 
state courts and was denied relief. the 


Texas Supreme Court dividing on the 


issue. 
The opinion of the Court was de- 
livered by the Cuter Justice. The 


Court agreed with the dissenters on the 
Court that another 
Texas statute—Article 7173 of the Re- 
vised Civil Statutes of that state 


posed a lesser burden upon lessees of 


Texas Supreme 


im- 
property owned by the state. The ap- 


pellee sought to uphold the tax by 
arguing that it was similar to that 


American Bar Association Journal 


approved in United States v. Detroit, 
355 LU. S. 466, and companion cases, 
which upheld state taxes on the private 
use of government property measured 
by the full value of the property. The 
appellees conceded that Phillips would 
not have been subject to the tax at all 
if it had been leasing from the state or 
one of its subdivisions, but they argued 
the imposition of a heavier tax burden 
upon lessees of federal property was 
justified by three significant differ. 
ences. First, they said, the state could 
collect in rent from its lessees what it 
lost in taxes from them—something it 
could not, of course, do from the 
lessees of the United States. To this, the 
Court replied that what the state’s 
political subdivisions lost in taxes 
could hardly be made up by rent paid 
to the state—local taxpayers, including 
the Government’s lessees, made up the 
diflerence. Second, the appellees argued 
that the state could legitimately foster 
its own interests by adopting measures 
that facilitated the leasing of its own 
property. This, said the Court in effect. 
begged the question: “if the incen- 
tive which it provides is in the form 
of a reduction in tax which discrimi- 
nates against the Government’s lessees, 
the question remains, is it permis- 
sible?” Third, the state had urged that 
the federal leases had a more serious 
impact upon the finances and opera- 
tions of the local government than the 
state's own leases. The difficulty the 
Court saw in this contention was that 
the classification created by Section 
5284 the 


value. or number of employees  in- 


was not based upon size, 


volved in the federal lease since the 
burden of the statute fell equally upon 


all lessees of The 
Court Michigan 


federal property. 


distinguished — the 
cases, supra, 

Mr. Justice FRANKFURTER concurred 
without opinion. 

The case was argued by Clark M. 
Clifford for appellant, by Earnest L. 
Langley for appellee, and by John F. 
Jack N. Price as amici 
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Section 355 was introduced into the 
1951 Code to cover tax-free corporate 
separations at the stockholder level. 
The “reorganization” requirement of 
prior law was eliminated so that Sec- 
tion 355 now applies to the simple dis- 
tribution of the stock of a subsidiary 
corporation as well as to the distribu- 
tion of stock in the familiar spin-offs, 
split-offs and split-ups. However, it 
does not cover the transfer of assets 
by the original corporation to the new 
corporation which is a step in a spin- 
off, split-up or split-off. 

The tax result to a stockholder or 
a security holder upon the receipt of 
stock or securities in a distribution 
which qualifies under Section 355 is 
that the dividend income realized in 
the distribution or the gain realized 
on the exchange is not recognized to 
the shareholder or security holder. 
Failure to comply with the provisions 
of Section 355 in the case of a spin- 
off or the simple distribution of stock 
of a subsidiary will mean that divi- 
dend income will be recognized: and, 
in the case of a split-up or split-off, a 
taxable exchange will have occurred 
so that the entire gain realized there- 
from will be recognized and, depend- 
ing on the shareholder’s or security 
holder’s holding period for the stock 
or securities, taxed as long-term cap- 
ital gain. 

As in the predecessor revenue laws, 
Congress took precautions in the 1954 
Code against abuse of the tax-free cor- 
porate separation provisions. Included 
in Section 355 were new safeguards 
avainst the tax motivated separation. 
One of these safeguards. the so-called 
“active business” requirement, has 





Corporate Separations and the Definition 
of “Trade or Business 
By Sherwin P. Simmons, Tampa, Florida 


99 


proved to be most troublesome to tax- 
payers. 

As a prerequisite to tax-free treat- 
ment, Section 355 requires, immedi- 
ately after the corporate division and 
stock distribution. that each corpora- 
tion involved in the separation must 
be engaged in the “active conduct of a 
trade or business”. The Code treats a 
corporation as being in the active con- 
duct of a trade or business if it is en- 
gaged in a trade or business which has 
been actively conducted throughout the 
previous five years. However. nowhere 
in the statute or its legislative history 
is there a definition of “trade or busi- 
ness”. 

The inherent difficulty in complying 
with language undefined by the Con- 
gress has been aggravated by the re- 
quirement of the Treasury Regulations, 
unstated in the statute. that after the 
separation the businesses conducted by 
all corporations involved in the separa- 
tion must be businesses which have 
been conducted for the previous five 
years directly or indirectly as separate 
businesses by a single corporation. The 
phrase “trade or business” as used in 
Section 355 is defined by the Regula- 
tions as “a specific existing group of 
activities being carried on for the pur- 
pose of earning income or profit from 
only such a group of activities, and the 
activities included in such a group must 
include every operation which forms a 
part of, or a step in, the process of 
earning income or profit from such a 
group. Such a group of activities ordi- 
narily must include the collection of 


income and the payment of expenses.” 


Reg. $1.355-1(c). 


June, 1960 ° 


Elliott Decision 

Other approaches to the problem of 
definition have been suggested. It was 
early pointed out that the myriad of 
decisions dealing with the question of 
whether a taxpayer is engaged in a 
trade or business for purposes of cap- 
ital gains and losses, bad debts, losses, 
expenses. and the like, might control 
the definition of “trade or business” 
under Section 355. Pennell, Divisive 
Reorganizations and Corporate Con- 
tractions, 33 Taxes 924 (December, 
1955). The Tax Court has now had the 
opportunity to reflect on this proposal 
in a case involving the question whether 
an engineering corporation’s real estate 
activities constituted a “trade or busi- 
Isabel A. Elliott, 32 T. C. 283 
(1959). It concluded that while a par- 
ticular operation might be considered 


ness’. 


a trade or business for other purposes 
under the Code, it would not necessar- 
ily qualify as a “trade or business” 
under Section 355. The court stated 
that the “trade or business” phrase- 
ology must be examined in the light 
of the purpose for which it is used in 
Section 355. The argument that Regu- 
lation $1.355 was determinative of the 
Elliott issue was expressly rejected. 
The result of the Elliott decision is 
to require an independent appraisal of 
any group of activities offered as a 
“trade or business” to determine 
whether the classification of the group 
as such for purposes of Section 355 
would result in an abuse of the tax- 


Elliott, 


however. offered no tests of general 


free separation provisions. 
applicability for making this determi- 


nation. 


Coady Decision 

The Tax Court, with seven judges 
dissenting, has now held invalid that 
portion of the Regulations which de- 
nies the application of Section 355 to 
the division of a single business. Reg. 
$1.355-1(a). In a case of first impres- 
sion. the facts of which were not in 
dispute, the court in Edmund P. Coady, 
33 T. C. No. 87 (January 29, 1960), 
said that there is no language either in 
the statute or its legislative history 
which denies tax-free treatment under 
Section 355 to a transaction solely on 
the grounds that it represents an at- 
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tempt to divide a single trade or busi- 
ness. The court held that although Sec- 
tion 355 requires, immediately after 
the distribution, that each corporation 
involved in the separation must be en- 
gaged in the conduct of a trade or 
business with an active five-year his- 
tory, it does not inevitably follow that 
each such trade or business necessarily 
must have been conducted on an indi- 
vidual basis throughout that five-year 
period. So long. the court continued, 
as the trade or business which has 
been divided has been actively con- 
ducted for five years preceding the 
distribution, and the resulting busi- 
nesses are actively conducted after the 
division, the active business require- 
ment of the statute has been complied 
with. The court added that the purpose 
of the active business requirement is to 
prohibit the tax-free separation of a 
corporation into active and inactive en- 
tities. and to prevent the tax-free sep- 
aration of active and inactive assets 
into active and inactive corporate en- 
titles. 

Two separate dissenting opinions 
were filed in Coady, one upholding the 
Regulations as being consistent with 
the statute and the other finding some 
foundation for them in the legislative 
history of Section 355. 

With so many judges sharing its 
persuasion, the Service is not likely to 
abandon its position without a fight. 
It will probably appeal the Coady de- 
cision and continue to apply the Regu- 
lations to similar cases. Accordingly. 
until the validity of the challenged pro- 
vision of the Regulations is settled by 
the courts, taxpayers will still have to 
proceed with caution and continue to 
govern their transactions by the few 
guidelines which can be gleaned from 
the Regulations and rulings. It is valu- 
able. therefore. to review the Regula- 
tions and rulings, bearing in mind the 
impact of the Coady decision which is 


yet to be measured. 


Investments 

The Regulations expressly exclude 
from the definition of “trade or busi- 
ness” the holding for investment pur- 
poses of stock, securities, land or other 


property. including casual sales thereof 
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(whether or not the proceeds of such 
sales are reinvested). Reg. $1.355-1(c). 
However, it would seem that real estate 
which is income producing and actively 
managed could constitute a business 
and not an investment asset. Rev. Rul. 
56-555, 1956-2 C. B. 210; Rev. Rul. 
56-577, 1956-2 C. B. 199; see Rev. Rul. 
56-554, 1956-2 C. B. 198. On the other 
hand. the holding of vacant land would 
not so qualify. Reg. $1.355-1(d), ex- 
ample 6. 


Real Estate Activities 

The Regulations also deny the ap- 
proved classification to the ownership 
and operation of land or buildings all 
or substantially all of which are used 
and occupied by the owner in the oper- 
Reg. 


$1.355-l1(c). According to example 2 


ation of a trade or business. 
of Reg. $1.355-1(d), a corporation en- 
gaged in the manufacturing business in 
its own factory building cannot trans- 
fer the factory building to a new cor- 
poration and distribute the stock of 
such corporation to its shareholders 
tax-free. because the activities in con- 
nection with the operation of the build- 
ing do not constitute a separate “trade 
or business”. See also Rev. Rul. 56-266, 
1956-1 C. B. 184, where it was held 
that the separation of a grocery busi- 
ness and the land and buildings previ- 
ously used for more than five years in 
connection therewith did not come 
within Section 355. 

Another problem is presented where 
a part of the land and building occu- 
pied by the corporate owner is rented 
to strangers. 

The Tax Court in Isabel A. Elliott, 
supra, did not think that “a mere pas- 
sive receipt of income from the use of 
property which is used in the principal 
trade or business and which is only in- 
cidental to. or an incidental use of a 
part of the property used primarily in, 
the principal business would constitute 
the active conduct of a trade or busi- 
ness within the meaning of Section 
355(b) ...” In listing the factors not 
present in the Elliott situation, the Tax 
Court indicated some of the factors it 
will consider important in determining 
whether the rental of property occu- 
pied in part by the owner in the con- 
duct of its principal business consti- 
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tutes a “trade or business” for the 
purposes of corporate separations. It 
will look to (1) whether the rental in. 
come is substantial in comparison to 
the gross income of the corporation; 
(2) whether there is an intent or de. 
sign to go into the rental business; (3) 
whether separate accounting records 
are maintained; and (4) whether the 
percentage of floor space occupied by 
the owner is substantial in comparison 
to the percentage rented out. 


The importance of the percentage of 
floor space occupied by the owner in 
determining whether the rental of the 
rest of the property to outsiders con- 
stitutes a separate business has been 
emphasized by the Service in several 
instances. The Regulations give two 
examples which suggest that a one- 
eleventh occupancy by the owner will 
not disqualify the rental operation as 
a separate business of the owner, while 
a three-fourths occupancy will. Reg. 
$1.355-1(d), examples 3 and 4. A 40 
per cent occupancy, which was reduced 
to zero two years before the spin-off, 
was approved in Rev. Rul. 58-164, 
1958-1 C. B. 184; 


occupancy did not disqualify the real 


and a 35 per cent 


estate operation of a bank in Rev. Rul. 
56-555, supra. 

According to one commentator, the 
Internal Revenue Service has adopted 
the rule as a guide for ruling purposes 
only that the active business require- 
ment is not met where the owner or 
its subsidiary has occupied more than 
50 per cent of the floor space of its 
building or paid more than 50 per cent 
of the rent derived from the building 
during the five-year period. The Tax 
Clinic. 105 THE JOURNAL oF AcCcouUNT- 
ancy 81 (January, 1958). This com- 
mentator adds, however, that a tax- 
payer who cannot meet this test will 
presumably be given the opportunity 
to provide the Service with additional 
information to establish that its real 
estate operation is a separate business. 

In determining whether rental activi- 
ties qualify as a “trade or business”, 
the Service will also look to the amount 
of income earned from such operations 
(Rev. Rul. 57-333, 1957-2 C. B. 239; 
Rev. Rul. 57-464. 1957-2 C. B. 244) as 
well as to the rental value of the prop- 
erty rented. Rev. Rul. 58-164, supra. 
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Branch Operations 

\ frequent problem is the question 
of when operations by the same cor- 
poration in different localities will be 
considered separate businesses. 

[he revenue rulings and the exam- 
ples given in the Regulations distin- 
cuish between (1) the commencement 
of a new venture in a new territory, 
(2) the transfer of an existing busi- 
ness to a new location, and (3) the 
simple division of existing branch 
operations, 

In Rev. Rul. 56-227, 1956-1 C. B. 
133, the opening of a branch operation 
in a foreign country by a domestic con- 
struction company was held not en- 
titled to tax-free treatment under Sec- 
tion 355 because it was considered the 
commencement of a new venture in a 
new territory. The basis for this ruling 
was example 9 of Reg. §$1.355-1(d) 
which holds that when a company 
manufacturing and selling ice cream in 
one state constructs a new plant to 
manufacture and sell ice cream in an- 
other state, the activities at the new 
plant constitute a new business. 

A later ruling distinguished example 
9 and approved the transfer of a 
branch operation from one state to 
another state as the transfer of an 
existing five-year business to a new 
location and not the formation of a 
new business. Rev. Rul. 56-344, 1956-2 
C. B. 195, 

The conduct of the same type of 
business in different states or localities 
is considered a separate business in 
each area if each operation is inde- 
pendent of the others, according to 
examples 8 and 10 of Reg. $1.355-1(d). 
Example 8 holds that the activities of 
a company manufacturing and selling 
ice cream at plants in two different 
states constitute two separate busi- 
nesses; and, example 10 permits the 
tax-free division of the downtown and 
suburban operations of a_ clothing 
store where each operation had its own 
manager and there was no common 
purchasing or warehousing. See also 


Rev. Rul. 57-334, 1957-2 C. B. 240. 


Vertically Integrated 
Businesses 


The Regulations and rulings suggest 
little opportunity for the tax-free di- 
vision of vertically integrated business. 
Reg. $1.355-1(c) specifically excludes 
from the definition of “trade or busi- 
ness” a group of activities “which, 
while a part of a business operated for 
profit, are not themselves independently 
producing income even though such 
activities would produce income with 
the addition of other activities or with 
large increases in activities previously 
incidental or insubstantial”. 

The application of the integrated 
business rule is not yet clear. In Rev. 
Rul. 57-492, 1957-2 C. B. 247, extensive 
exploration and drilling activities con- 
ducted as a separate operation for more 
than seven years prior to the discovery 
of oil in commercial quantities failed 
to qualify as a “business” because they 
included no income producing activity 
or any source of income. However, a 
spin-off was held exempt in Rev. Rul. 
57-126, 1957-1 C. B. 123. although one 
of the businesses was relatively dor- 
mant for the previous five years. A coal 
mine operated by a steel manufactur- 
ing corporation for the sole purpose of 
supplying its coal requirements for the 
manufacture of steel was held not to 
qualify as a separate business under 
example 12 of Reg. $1.355-1(d): and, 
an executive dining room operated pri- 
marily for the convenience of a manu- 
facturing corporation’s executives was 
held not to constitute a “trade or busi- 
ness” by example 16. 

The Service has likewise determined 
that the manufacturing activities and 
the sales activities of one enterprise do 
not constitute separate businesses for 
purposes of Section 355. Reg. $1.355- 
1(d), example 11: Rev. Rul. 58-54, 
1958-1 C. B. 181. The integrated busi- 
ness rule has been applied to deny tax- 
free treatment to the spin-off of a bus 
leasing operation previously conducted 
by a bus service company, Rev. Rul. 
56-287, 1956-1 C. B. 186: and, to the 
research department of a manufactur- 
ing company. Reg. $1.355-1(d), ex- 
ample 5. 


June, 


Tax Notes 


However, the Commissioner has ap- 
proved the separation by a publishing 
company of its activities relating to the 
publishing of a metal trade magazine 
from its activities relating to the pub- 
lication of three electronic trade maga- 
Rev. Rul. 56-451, 1956-2 C. B. 


In so ruling, the Commissioner 


zines. 
208. 
emphasized the independence of the 
activities relating to the publication of 
the two types of magazines, including 
the separate editorial and office staffs 
and advertising salesmen. separate ac- 
counting systems, and different cus- 
tomers. 


Conclusion 

The decision of the Tax Court in 
Coady is a practical one. It is entirely 
consistent with the desire of the Con- 
gress in enacting Section 355 to make 
the tax-free corporate separation pro- 
visions available to the business moti- 
vated separation without the rigidity 
and uncertainty of prior law; and yet, 
it does not swing wide the door for 
separations prompted solely by tax 
motives. Section 355 is a practical stat- 
ute, adopted by the Congress for prac- 
tical reasons, and intended to be ad- 
ministered in a practical manner. It 
seems to many tax practitioners that 
the Regulations as they now stand do 
not put into effect the true intent and 
purpose of the statutory language. If 
it be otherwise. then the 1954 Code 
has failed to alleviate the confusion 
which existed under the 1939 Code anc 
its predecessor Such 


failure would demonstrate the fallacy 


revenue acts. 


of setting up objective tests for tax-free 
corporate divisions. It may be that the 
answer lies along the lines of a sugges- 
tion by the Advisory Group on Sub- 
chapter C which would permit the 
Internal Revenue Service to designate 
as “tax-free” a corporate separation 
which does not satisfy the “active 
business” requirement, if it is estab- 
lished to the satisfaction of the Service 
that the separation is not in pursuance 
of a plan having as one of its prin- 
cipal purposes the avoidance of federal 
income tax, Advisory Group on Sub- 
chapter C, Revised Report (December 
9, 1958). 
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departments and agencies 


Criminal Procedure .. . 
Jencks Act 

The Court of \ppeals for the Eighth 
Circuit has held that while a district 
court erred in not requiring an F.B.1. 
agent’s report to be produced in camera 
for examination for possible produc- 
tion under the Jencks Act, the error 
was not prejudicial. Accordingly. it has 
refused to reverse a bank-robbery con- 
viction, 

The agent, called as a witness by the 
Government, testified to the contents 
of an interview he had with the defend- 
ant the day after his arrest, and he 
conceded that he made a written report 
of the interview to his superior, in 
which the substance of the questions 
and answers were given. The trial 
judge refused to order the Government 
to produce the statement, even for his 
own preliminary examination. on the 
grounds that the Jencks Act (18 U.S. 
C.A. $3500) does not apply to govern- 
ment agents and that the report in 
question was not within the scope of 
the Act. 

Reversing, the Eighth Circuit ruled 
that government agents are within the 
of the Act and that a 


from one government agent to another 


ambit report 


is a “statement” subject to production. 
It concluded that the trial judge erred 
in not requiring the report to be pro- 
duced for the judge’s determination as 
to whether the defendant was entitled 
to examine it. 

But the the 
Court continued. because the testimony 


of the F.B.I. that the 


defendant made no admission of guilt 


error was harmless. 


man showed 
during the interview, nor did the inter- 
view account differ in any substantial 
respects from the defendant’s own testi- 
mony as to the same events. 


(Karp v. U. S.. United States Court of 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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The current product of courts, 








Appeals, Eighth Circuit, April 25, 1960, 
Van Oosterhout, J.) 


Criminal Law . . . 
wire-tap evidence 

The Court of Appeals for the Second 
Circuit, sitting en banc, has declined to 
enjoin New York state officers from di- 
vulging wire-tap evidence in a state 
criminal trial, although use of the evi- 
dence will violate a federal criminal 
statute. This holding. with one judge 
concurring specially and one dissent- 
ing, reversed the position a three-judge 
panel of the Court took two months 
ago when it issued a temporary order 
restraining the state officers from using 
the wire-tap evidence. (36 A.B.A.J. 
426, April, 1960.) 

The case involved the District Attor- 
ney for Bronx County, New York, and 
the New York City Police Commission- 
er, who, the petitioner alleged and they 
the 


petitioner's state-court trial that was 


admitted, would use evidence in 


obtained by tapping his telephone wires 
in June, 1959, The tap was performed 
under state court authorization, pur- 
suant to New York constitutional and 
statutory provisions, 

The federal statute involved is the 
Communications Act of 1934, $605 of 
which (47 U.S.C.A. $605) provides 
that “no person not being authorized 
by the sender shall intercept any com- 
munication and divulge the existence, 
contents, substance, purport, effect, or 
meaning of such intercepted communi- 
cation to any person...” Another sec- 
tion subjects violators to criminal 
punishment. 

Since 1937 when the United States 
Supreme Court decided Nardone v. 
U. S., 302 U.S. 379, evidence obtained 
by wire-tapping by federal officers has 
been inadmissible in federal courts. 
When the reverse question was pre- 
sented in 1952, however, in Schwartz 
v. Texas, 344 U. S. 199, the Supreme 
Court held state 


criminal proceeding of the same kind 


that the use in a 
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of evidence obtained by state officers 
was not prohibited by the anti-wire- 
tapping statute. The Court’s reasoning 
was that it would not presume to use 
federal power to change a state rule 
of evidence in the absence of a clear 
manifestation from Congress that it 
that result. Then in 1957 
came Benanti v. U. S., 355 U. S. 96. 


in which the Court held that wire-tap 


intended 


evidence obtained by state officers was 
not admissible in a federal court, al- 
though, as in the instant case, the evi- 
dence was procured pursuant to a stat: 
court order and under New York law. 
The Supreme Court condemned the 
New York system and made it clea: 
that divulgence of wire-tap evidence 
was a criminal violation of the federal 
statute even if done by state officers 
under state authority, but it did not 
disturb the holding in Schwartz per- 
mitting use of the evidence in a state 
court. 

The petitioner in this case contended 
that 


strained because their use of the evi- 


the state officers should be re- 
dence would be a federal crime and 
would subject him to irreparable in- 
jury. But the Second Circuit, noting 
that a federal court’s grant of equitable 
relief is discretionary, concluded that 
the balance of factors weighed against 
exercising power to grant injunctive 
relief. It agreed with the district court 
that it should not intervene in this case 
—*“a criminal prosecution by a state 
for violation of its criminal laws”’. 
The Court put iis decision on three 
bases. It noted first that both Congress 
and the Supreme Court have often in- 
dicated concern for maintaining the 
balance between federal-state relation- 
ships in administration of state crimi- 
nal laws. Also, it said, violation of the 
wire-tapping statute is a misdemeanor 
and supports a civil action for damages 
of the whose line is 
tapped. Finally, the Court said. “We 


in favor one 


cannot overlook the long recognized 
principle of equity, based upon the 
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poly of preserving the right to jury 
tria. that a court should not enjoin 
the ‘ommission of a crime.” 

‘| he Court also relied on the Supreme 
Court’s decision in Stefanelli v. Minard, 
42 U. S. 
should refuse to intervene in a state 


117, that a federal court 


criminal proceeding to enjoin the use of 
evidence claimed to have been secured 
in \iolation of the search and seizure 
provisions of the Fourth Amendment. 
lt was not persuaded, the Court de- 
clared, by the argument that there was 
a substantial difference between Stefa- 


elli and the instant case, although in 
the former the alleged unlawful act— 


he search and seizure—had occurred 
prior to the suit for an injunction, 
while in this case the unlawful act— 
divulging the wire-tap evidence—had 
not taken place. The Stefanelli decision 
was not predicated on that narrow 
ground, it concluded. 

lhe Court also rejected an argument 
that the instant case deserved a differ- 
ent result because of the “consistent 
pattern” of violation of the wire-tap 
statute in New York. The Court fore- 
saw an unmanageable flood of suits for 
injunctions if relief were granted. “We 
have no reason to think that issuance 
of injunctions would lead New York 
prosecutors to desist from this time 
forward from offering wire-tap evi- 
dence in New York courts as permitted 
by the law of that state”, the Court 
concluded. “Our respect for the su- 
premacy clause is deep and abiding. 
But...direct interference by federal 
courts in state criminal trials is quite 


” 


a different matter... 

Judge Waterman, concurring in a 
separate opinion, said that he did not 
agree with the impression given by the 
majority opinion that a federal court 
should not interfere in a state criminal 
But, he 


agreed in this instance because he was 


proceeding. continued, he 
not “willing to assume that a New 
York state trial judge will permit 
wire-tap] evidence to be admitted 
over the objection of defense counsel”. 
Even if the evidence were admitted, he 
said, there is still a review to the 
(nited States Supreme Court, which 


would be a remedy adequate to pre- 


clude an injunction. Judge Waterman 


also made a pointed suggestion to the 
United States District Attorney for the 
Southern District of New York that 
there should be a prosecution under 
the federal statute if the evidence were 
presented. 

Dissenting, Judge Clark declared that 
the Court was faced with a general, 
consistent pattern of violation of the 
federal statute—a clash between fed- 
eral and state governmental policies— 
and that the resolution is to redeem 
the supremacy of the federal law by 
use of equitable powers by federal 
courts. “I venture to believe”, he wrote, 
“that our state brothers and colleagues 
in law enforcement, both on the bench 
and in the prosecuting offices, will wel- 
come definitive resolution of the pres- 
ent hopeless stalemate and will hasten 
to comply with the requirements of 
law as soon as they are made clear.” 


(Pugach v. Dollinger, United States 
Court of Appeals, Second Circuit, April 
14, 1960, Lumbard, C.J.) 


Federal Income Tax .. . 
deductions 

A St. Louis lawyer has failed to con- 
vince the Court of Appeals for the 
Eighth Circuit that his athletic club 
dues and officer campaign costs were 
deductible as ordinary and reasonable 
business expense under §23(a) (1) (A) 
of the 1939 Internal Revenue Code. 

At issue were $565.94 paid in 1953 
as dues to the Missouri Athletic Club 
and the Algonquin Golf Club, and 
$1,487.42 spent the same year in a 
campaign for election to the board of 
of the The 


commissioner board 


governors athletic club. 
disallowed the 
election expenses and one third of the 
club dues. The Tax Court affirmed. 
The Eighth Circuit, after recalling 
the familiar rule that deductions from 
gross income are a matter of legislative 
grace, conceded that many members of 
the athletic club were clients of the 
taxpayer’s firm, but it was not con- 
vinced that they became clients because 
he was a member of the club in 1953 
or because he ran for the board that 
Rather, the Court indicated, it 


appeared that he aspired to the board 


year. 


of governors because he was urged to 
do so by constant luncheon companions 
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who were already his clients. The Court 
noted that the taxpayer said 35 per 
cent of his 1953 income came from 
members of the athletic club, but it 
went on to point out that this was an 
estimate “although evidence of such 
alleged payments was manifestly avail- 
able in the account books of his law 
firm”’. 

The Court emphasized that the tax- 
payer was a lawyer and not a business- 
declared: “The Missouri 
Athletic Club was not an association 


man, and 
of lawyers, nor is it conceivable that 
an election to its board of governors 
would enhance either his skill, useful- 
ness, or reputation as a lawyer.” 


(Long v. Commissioner, United States 
Court of Appeals, Eighth Circuit, April 
13, 1960, Gardner, J.) 


Passports ... 
traveling Congressman 

A Congressman is no better than Joe 
Doakes when it comes to getting a pass- 
port to travel in China, according to 
the United States Court of Appeals for 
the District of Columbia Circuit. 

The disappointed applicant, Charles 
O. Porter, is a member of the House 
of Representatives from Oregon. His 
1958 passport was not good for travel 
to “those portions of China under Com- 
In June of 1959 he 
applied for permission to visit Red 


munist control”. 


China and bravely told the State De- 
partment: “A member of Congress has 
a right to go anywhere in the world 
to do his duty as a U. S. legislator as 
he sees it, except in time of war or 
emergency. Any other policy would 
seem to be an unconstitutional breach 
But the 
State Department was having none of 


of the separation of powers.” 


this argument and it denied the appli- 
cation. 

The Court, upholding the State De- 
partment, refused to read into the case 
a conflict between the legislative and 
executive branches. It said the case 
was between merely “a claim of an 
inherent right asserted in his individual 
capacity by a member of the legislative 
branch and the plenary power of the 
executive branch asserted by it in re- 
its conduct of the 


b 


lation to and in 
nation’s foreign affairs.’ 


The appli- 
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cant’s status did not entitle him to ex- 
emption from orders or regulations of 
the executive department within its 
constitutional competence, it said. After 
all, the Court pointed out, the House 
Post Office and Civil Service Commit- 
tee, of which the applicant was a mem- 
ber, had authorized him to look into 
personnel problems of overseas em- 


ployees only in Okinawa and Japan. 


(Porter vy. Herter, United States Court 
of Appeals, District of Columbia Circuit, 
April 14, 1960, per curiam.) 


Segregation ... 
public parks 

The Court of Appeals for the Fifth 
Circuit is hopeful that men of good 
will of both races will find some way 
to reopen the public parks of Mont- 
gomery, Alabama. At least that appears 
to be the motivation behind the Court's 
direction that a district court, which 
granted an injunction barring city ofh- 
cials from enforcing racial segregation 
in the parks, may vacate the injunction 
“in the event it should appear that the 
defendants may be able to plan and act 
more effectively so as to re-open and 
operate the parks within the framework 
of the Constitution if they are freed 
from the restraining effects of the in- 
junction.” 

Montgomery's parks were closed to 
1959. a few 


days after the injunction suit was com- 


everyone on January 1, 


menced, and have remained closed 
since. The district court did not regard 
this as rendering the case moot. An 
injunction issued. The Fifth Circuit 
affirmed, but modified the judgment to 
provide for the district court to retain 
the case. 

The Fifth Circuit agreed that no law 
requires the city to operate public 
parks. But it pointed out that the city 
and its residents would be injured if 
the parks remained closed indefinitely. 
“Only the most compelling of reasons 
can prevent persons of good will, re- 
gardless of race, from uniting their 
efforts to avert that result”. it declared. 

Forbearance might well be needed to 
solve the problem, the Court stated. 
Noting that the largest Montgomery 
park was only 40 acres. the Court 
posed the thought that if the city at- 


tempted to operate it on a non-segre- 
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gated basis which resulted in exclusive 
use by Negroes, then no parks would 
be operated. “Without wise advance 
planning and considerable self-disci- 
pline and forbearance on the part of 
citizens of all races,” the Court re- 
marked, “it may be inevitable that the 
City of Montgomery for a long time in 
the future will be totally deprived of 
parks and recreational facilities.” 

The Court also stated that constitu- 
tional provisions do not compel “mix- 
ing of the different races in public 
parks”, but only forbid governmentally 
enforced segregation based on race. 
And, the Court said, “there is certainly 
no law to prevent cooperation between 


peoples of all races”. 


(City of Montgomery v. Gilmore, 
United States Court of Appeals. Fifth 
Circuit, April 15, 1960, Rives. J.) 


United States .. . 
atomic testing 

The Court of Appeals for the District 
of Columbia Circuit has dismissed a 
suit seeking to restrain the Secretary of 
Defense. the Atomic Energy Commis- 
sion and others from detonating nu- 
clear weapons that might produce radi- 
ation fall-out. There were thirty-nine as- 
sorted plaintiffs-——eight American citi- 
zens, seven Japanese, one American 
Samoan, sixteen from the Marshall Is- 
lands, one French, one German, one 
Canadian and four British. 

The Court held that the plaintiffs 
had no standing to sue and that the 
acts sought to be restrained are author- 
ized by Congress. 

The Court pointed out that the plain- 
tiffs did not allege a specific threat- 
ened injury to themselves, as distin- 
guished from others, “but rather set 
themselves up as protestants. on behalf 
of all mankind, against the risks of 
nuclear contamination in common with 
people generally”. The Court’s answer 
was: “Standing to sue. even as to the 
citizen of the United States, does not 
arise out of such general and indefinite 
allegations of injury.” 

On the second point the Court noted 
that the purpose of the suit was to stop 
executive actions explicitly authorized 
by Congress. The power of Congress to 
provide for defense and the duty of the 
executive branch to carry out the pro- 
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gram are historical areas of political 
power beyond judicial review, the 
Court said. 

One judge concurred and dissented 
in part. On the ground that couris 
should avoid passing on questions of 
public law that are not immediately 
pressing, he stated he would prefer to 
grant the Government’s motion to affirm 
dismissal of the suit on the ground that 
the President’s suspension of testing of 
nuclear weapons had made the pos- 
sibility of future injury too remote to 
justify judicial intervention. Presum- 
ably this treatment of the case would 
have resulted in a dismissal without 
prejudice, and the plaintiffs could have 
renewed their suit in the event testing 
were resumed. Only then would the de- 
cision of the majority have been neces- 
sary, he indicated. 


(Pauling v. McElroy. United States 
Court of Appeals. District of Columbia 
Circuit, April 12, 1960, per curiam.) 


United States . . . 
census confidential 

Retained copies of survey forms fur- 
nished the Department of Commerce 
pursuant to the Census Act are not sub- 
ject to subpoena by the Federal Trade 
Commission, the Court of Appeals for 
the Seventh Circuit has ruled. 

At issue were copies of schedules 
submitted by Beatrice Foods Company 
in the annual 1954 census of manufac- 
turers conducted by the Bureau of the 
Census. The reports were required by 
the Census Act. By a subpoena duces 
tecum the Commission sought the 
copies that were retained by the com- 
pany in its own files. The schedules 
were prepared on forms provided by 
the Bureau, which also issued fairly 
detailed information advising survey 
reporters to retain copies for their own 
use. The Commission wanted to use 
the information in Clayton Act and 
Federal Trade Commission Act pro- 
ceedings it had going against Beatrice. 

The Act makes it clear that census 
information is confidential in the hands 
of the Secretary of Commerce. Indeed. 
$8(c) of the Act (13 U.S.C.A.) 
that 
shall “be used to the detriment of the 


pro- 


vides no information furnished 
persons to whom such information re- 


lates”, another forbids granting per- 
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mission to anyone “other than sworn 


oficers and employees of the Depart- 


meat or bureau or agency thereof to 
x mine the individual reports”, and 


nother imposes criminal penalties for 


vrongful disclosure. Additionally, the 


orms sought in this proceeding bore 
the legend “CONFIDENTIAL”, with a fur- 
ther notation: “Your report is confi- 


dential and only sworn Census em- 


ovees will have access to it. It can- 


wt be used for purposes of taxation, 


investigation or regulation.” 

lhe Commission argued that the 
statute clothed only the schedules in 
the hands of the Government with a 
confidential status. and that the copies 
retained by the manufacturer were sub- 
ject to production. But the Court re- 
fused to swallow this contention. It 
said that the Commission was seeking 
to do indirectly what it could not do 
directly, and that “we cannot believe 
that Congress intended such a result”. 
lhe Court pointed not only to the pro- 
visions of the Census Act, which it felt 
adequately expressed a congressional 
intent to protect the information in the 
hands of the furnisher, but also to an 
opinion of the Attorney General and 
a letter of the Director of the Census 
Bureau, both of which emphasized the 
policy of protecting the person who 
makes a report required by the Act. 

The Court concluded: “These assur- 
ances of confidentiality and protection 
constitute a pledge of good faith on the 
part of the Congress, the President and 
the Department of Commerce. We do 
not think that arm of the 
Government (the Federal Trade Com- 


another 


mission) can be heard to say that such 
representations may be avoided in this 
indirect manner. The United States has 
given its word and should be permitted 
lo keep it.” 

The Court rejected two other argu- 
ments advanced by the Commission. 
One was an attempt to draw an analogy 
to income tax returns, but the Court 
declared that their production is based 
on a special statute. The other was that 
the schedules merely compiled informa- 
tion from the company’s books avail- 
able to the Commission and that use 
of schedules was merely a timesaver 
for the Commission. 


(Federal Trade Commission vy. Dilger, 


United States Court of Appeals, April 4, 
1960, Hastings. J.) 


United States . . .- 
pilot regulations 

The Air Line Pilots Association and 
thirty-five pilots have been unsuccess- 
ful in a preliminary attempt to over- 
turn the new civil air regulation bar- 
ring persons of age 60 or more from 
serving as pilots in commercial air 
operations. The Court of Appeals for 
the Second Circuit refused a prelimi- 
nary injunction against the Adminis- 
trator of the Federal Aviation Agency. 

The regulation was first published 
as a proposed regulation in June of 
1959, and was based on a study made 
by the Administrator and the medical 
staff of the Federal Aviation Agency 
of the aging process and its effect on 
commercial pilots. The Federal Avia- 
tion Act of 1958, 49 U.S.C.A. $1421 
(a), authorizes the Administrator to 
prescribe “reasonable rules and regu- 
lations governing, in the interest of 
safety, the maximum hours or periods 
of service for airmen... [and] stand- 
ards governing other practices, meth- 
ods, and procedure as the Administra- 
tor may find necessary to provide ade- 
quately for national security and safety 
in air commerce”. About 100 comments 
were received on the proposed regula- 
tion and the Administrator determined 
not to hold a hearing, as he was en- 
titled to do under the rule-making pro- 
visions of the Administrative Proce- 
dure Act. The regulation was then 
promulgated as final and became effec- 
tive on March 15 of this year. 

The pilots urged that the regulation 
was an “order” within the meaning of 
the Administrative Procedure Act, be- 
cause it in fact modified and in some 
cases terminated the certificates of com- 
mercial pilots, and that it was not a 
“rule” and could not properly be pro- 
mulgated under a “rule-making” power. 
Therefore, the plaintiffs argued, at least 
each pilot over sixty was entitled to a 
hearing. 

The Court rejected this contention 
by holding that the regulation was 
without question a “rule” under the 
definition of the Administrative Proce- 
dure Act and that it was properly is- 
with the rule- 


sued in accordance 


making requirements of the Act. The 
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action did not lose rule-making char- 
acteristics because it modified pilots’ 
licenses, the Court continued. “Obvi- 
ously,” it said, “unless the incidental 
limitations upon the use of airmen’s 
certificates were subject to modification 
by general rules, the conduct of the 
Administrator's business would be sub- 
ject to intolerable burdens which might 
well render it impossible for him effec- 
tively to discharge his duties... All 
private property and privileges are held 
subject to limitations that may reason- 
ably be imposed upon them in the 
public interest.” 

The Court also turned down an argu- 
that the Aviation Act 


showed a congressional intention to 


ment Federal 
provide individual hearings for cer- 
tificate modifications. The Court ruled 
that the Act provided the protection 


‘ 


of a hearing only when an “order” 
involved an individual, but not when 
“a general directive of the Administra- 
tor is promulgated, though the regula- 
tion may in fact modify airmen’s cer- 
The concluded that 
legislative history did not support the 


tificates”. Court 
plaintiffs’ position. 
The pilots also made a constitutional 
argument: that the regulation was arbi- 
trary and discriminatory. But again 
the Court was unimpressed. It pointed 
to the studies and investigations made 
by the Administrator and concluded 
that it could not say that there was no 
for his exercise of 


reasonable basis 


judgment. 


(Air Line Pilots Association v. Que- 
sada, United States Court of Appeals, 
Second Circuit, April 21, 1960, Lumbard, 


be) 


What’s Happened Since . . . 

On March 26, 1960, the Court of 
Appeals for the Second Circuit (per 
Clark, J.) affirmed the decision of the 
United States District Court for the 
District of New York in 
Grove Press, Inc. v. Christenberry, 175 
F. Supp. 488 (45 A.B.A.J. 974: Sep- 
tember, 1959), holding that the re- 
cently published unexpurgated version 


Southern 


oi Lady Chatterley’s Lover is not un- 
mailable under 18 U.S.C.A. $1461. The 
Postmaster General had held the book 
“obscene and unmailable” under the 
which nonmailable 


statute, declares 
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“lelvery obscene, lewd. lascivious, in- 
.” The 


District Court enjoined enforcement of 


decent, filthy or vile article. 


the Postmaster General’s order. Affirm- 
ing, the Second Circuit ruled that the 
Postmaster’s action was subject to ju- 
dicial review and that the book. when 


examined and considered as a whole, 





does not contain material dealing with 
sex in a “manner appealing to prurient 
interest”, which is the test outlined by 
the United States Supreme Court in 
Roth vy. U. S., 354 U. S. 476. Judge 
Moore concurred in the result reluc- 
tantly. He agreed that the case was 
decided properly in accordance with 
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Legislation and Medicine 


rin 
lo THE CASUAL OBSERVER, an 
affinity between legislation and medi- 
cine is less than obvious. Closer inspec- 
tion, however, reveals a natural and 
increasingly important connection, It 
of this 


point out several areas in which the 


is the purpose discussion to 
relationship occurs and to mention 
others in which a closer connection is 
desirable. 

Ten years ago these pages contained 
an account of a research project in 
public health law which was being 
carried on by the School of Law and 
the Graduate School of Public Health 
at the University of Pittsburgh.' The 
immediate result of this study was the 
publication of the laws and ordinances 
governing the administration of public 
health in the city of Pittsburgh.* This 
was followed in 1958 by a study of the 
laws of the Commonwealth of Pennsyl- 
vania relating to public health.’ The 
latter study was a critique as well as a 
compilation and contained suggestions 
regarding legislation to improve public 
health administration. 

Although the two projects were not 
directly related, some time after the 
organization of the public health proj- 
ect a study of hospital law on a na- 
tional basis undertaken at the 
Graduate School of Public Health. This 


is still in progress and, indeed, may 


was 


become a permanent activity. 
The public health project was, if not 
the first, certainly a very early example 


of organized interdisciplinary research 


674 





field. 
portant contributions which it made to 


in the In addition to the im- 
the development of adequate legislative 
measures it had a highly significant 
educational outcome in that it estab- 
lished to the satisfaction of all partici- 
pants the value of “team” research in- 
volving both the legal and medical 
professions, 

Research and drafting in the public 
health area was, of course, confined to 
the 
and local health departments. Without 


immediate functions of the state 
repeating the complete table of con- 
tents. it may be noted that such topics 
as vital statistics, hospitals, child and 
maternal health and housing sanitation 
were considered, These subjects are 
and will continue to be of the utmost 
importance. However, as the concept 
of public health broadens and as we 
learn more about the dangers to which 
men and women are subjected under 
modern living conditions it seems evi- 
dent that a greatly expanded program 
in health legislation must be developed. 
It is not suggested here that nothing 
has been done in the fields now to be 
mentioned but it does seem appropriate 
to point out certain areas in which not 
only continued but greater efforts may 
be justified. 

Perhaps the most significant of these, 
at least in terms of current interest. 
involves the problem of atomic fall-out. 
As previously noted in this depart- 
ment* the matter has been extensively 
considered from the standpoint of tort 
liability and insurance. However, fur- 
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current standards, but he suggested 
these standards are too loose. “Certain 
it is”, he wrote, “that if the trend con. 
tinues unabated, by the time some au- 
thor writes of “Lady Chatterley’s Grand- 
daughter,’ Lady Chatterley herself will 
seem like a prim and puritanical house. 


wife.” 


ther study is needed with respect to 
possible regulatory procedures in con- 
nection with the levels of concentration 
which are permissible in foods. Scien- 
tific investigations have revealed the 
dangers inherent in the consumption of 
milk containing strontium 90. Radio- 
active wastes discharged into streams 
threaten the purity of the water sup- 
plies of many communities. Further 
legislation may be needed to deal with 
these problems. 

Another area where additional legal 
devices for the protection of health are 
suggested has to do with the use of 
possible cancer-inducing chemicals in 
spraying fruits and vegetables. The re- 
cent cranberry crisis is an example. 
Although legislation with respect to 
this matter has been enacted there is 
reason to believe that a re-examination 
of the problem may be in order. Simi- 
lar questions in the food and drug 
field include the use of possible danger- 
ous elements in animal feed and the 
use of certain chemicals in foods and 
cosmetics. And of course the long- 
continued controversy regarding the 
relationship between cigarette smoking 
and cancer offers a further illustration 
of a possible need for legislation. 

Still another example is the matter 
of air pollution. Although efforts have 
been made by local communities to 
deal legislatively with this problem it 
seems clear that much more intensive 
study is necessary. Here, not only is 
health involved but it is also necessary 
to consider the extent to which scien- 
tific knowledge has made adequate 
available for 


means removing pol- 


lutants from the atmosphere. This ques- 





1. The Public Health Law Research Project 
of the University of Pittsburgh, 30 A.B.A.J. 498 
(1950). 

2. Public Health Laws of the City of Pitts- 
burgh. James Kuhn, Jr. and David Stahl 
Ed. School of Law. University of Pittsburgh 
1950. 

3. Public Health Laws of Pennsylvania 
David Stahl, Ed. School of Law, University of 
Pittsburgh, 1958. 

4. Nutting, The Atomic Hazards Problems 
45 A.B.A.J. 391 (1959). 
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tio: is particularly pertinent in connec- 
tio with the problem of dealing with 
fun es produced by the exhaust from 
automobile engines and fly ash from 
industrial furnaces. 

‘\o attempt will be made to list all of 
the matters which invite inquiry, but 
as « final example the problem of noise 
created by jet airplanes as well as by 
various types of machinery and ampli- 
fication devices may be cited. 

lt will be noted that all of these 
cases involve common elements. Tech- 
nical knowledge in the health field is 
required for the purpose of forming an 
intelligent judgment as to the facts. In 
skills 


These go beyond mere ability in draft- 


addition, legal are essential. 
ing. although this is important. A prac- 
tical sense of what is workable, par- 
ticularly in the matter of the selection 
of sanctions, is also needed. In many 
instances a third area of knowledge, 
that of engineering, is required. Thus, 
all of the problems call for a union of 
law, medicine and other appropriate 
sciences. 


Furthermore, all of the areas which 


its altars. 
ABRAHAM LINCOLN, Speech, Springfield, Illinois, January 








have been discussed are controversial. 
Usually they involve conflicts, or at 
least differences of attitude, between 
government and the affected industry. 
The latter is justifiably concerned with 
matters such as cost and product ac- 
ceptance and, naturally enough, is in- 
clined to take a dim view of what is 
regarded as governmental interference 
with private enterprise. Government, 
on the other hand, may tend to mini- 
mize the practical difficulties which 
may be involved in a regulatory pro- 
gram. Occasionally there may also be 
differences between governmental agen- 
cies, such as the Food and Drug Ad- 
ministration and the Department of 
Agriculture. Problems of state versus 
federal or state versus local control 
may also arise. 

All of this suggests the desirability 
of research and drafting by an organ- 
ization which has no axe to grind and 
which can combine unquestioned abil- 
ity with equally unquestioned impar- 
tiality. Such an organization might 


well be developed within the frame- 
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work of a university, which could cre- 
ate an environment supplying both of 
the requisites just mentioned. The work 
done in other areas by the Legislative 
Drafting Research Fund of Columbia 
University shows what can be accom- 
plished under such auspices. At the 
University of Pittsburgh studies have 
been made not only of public health 
matters but also of the conservation of 
natural resources and of housing. Re- 
search in the medico-legal area is un- 
der way at Boston University. The 
newly created Institute of Forensic 
Medicine at the George Washington 
University Law Center is developing 
an interest and a competence in these 
matters as well as in fields more gen- 
erally associated with forensic medi- 
cine in the courtroom sense of the 
term with which a number of other 
institutes are primarily concerned. It 
is to be hoped that these and other 
groups will extend and intensify their 
efforts to present solutions to some of 
the most pressing problems of the 
times. 


Ler REVERENCE for the laws be breathed by every American mother to 
the lisping babe that prattles on her lap; let it be taught in schools, seminaries, 
and in colleges; let it be written in primers, spelling books, and im almanacs; 
let it be preached from the pulpit, proclaimed in legislative halls, and enforced 
in courts of justice. And, in short, let it become the political religion of the 
nation, and let the old and young, the rich and the poor, the grave and the gay 
of all sexes and tongues and colors and conditions sacrifice unceasingly upon 


27, 1837. 
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Junior Bar Conference Program Reviewed 


On APRIL 29 AND 30 the three 
national officers of the Junior Bar Con- 
ference. Chairman Gibson Gayle, of 
Houston, Vice Chairman Wm. Reece 
Smith, Jr.. of Tampa, and Secretary 
Kenneth J. Burns. Jr.. of Chicago, to- 
gether with one of the four national 
David Peshkin, of Des 
Moines, met with administrative ofh- 


directors. S. 


cials of the American Bar Association 
at the Bar Center in Chicago to discuss 
and review the program and objectives 
with the 


serving its individual members more 


of the Conference view of 
effectively. Administrative officials at- 
tending these meetings included Joseph 
D. Stecher, Executive Director: James 
M. Spiro, Director of Activities: Noble 
Stephens. Controller; Don Hyndman, 
Earl A. 


Hagen. Director of the Law Student 


Director of Public Relations: 


Program: John T. Keefe, Co-ordination 
Service Director: and Lowell R. Beck, 
JBC Administrative Assistant. 

The following are some of the sub- 
jects reviewed and suggestions made: 

1. The by-laws should be amended 
to require Association membership as 
a prerequisite for delegates of state and 
local affiliated units to the Conference 
Assembly. 

2. The Conference should continue 
its program to affiliate as many state 
and local younger lawyers’ organiza- 
tions as possible, with particular em- 
phasis on the few remaining unaffili- 
ated state junior bar sections. 

3. The Conference Assembly which 
meets at the annual meeting should 
continue to develop as the forum for 
the expression of the views of the 
younger lawyers on subjects of current 
interest to the Bar. To this end, it is 
important that the delegates to the Con- 
ference Assembly be given adequate 


advance information about subjects to 
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be considered by the Association’s 
House of Delegates, so that where ap- 
propriate, the views of the Conference 
Assembly 


may be intelligently ex- 


pressed in advance of any action by 
the House of Delegates. 

1. The Junior Bar Conference and 
the American Law Student Association 
should consider the sponsorship of a 
joint function or functions in connec- 
tion with the annual meeting. Similar 
consideration should be given to joint 
substantive functions by the Confer- 
ence and other Sections. 

5. Attendance of younger lawyers 
at the annual meeting should be pro- 
moted by special mailings to those re- 
siding in the vicinity of the annual 
meeting city. 

6. The opportunity of younger law- 
yers to participate in the work of the 
other Sections and Committees should 
be increased wherever possible. To this 
end, the cooperation of the other Sec- 
tions should be solicited as well as of 
the Standing Committees. 

7. The activities of the Committee 
on Continuing Legal Education should 
be co-ordinated with the Association’s 
Committee even though no duplication 
It is 
appropriate that the Conference’s ef- 
forts in this field are directed to semi- 


of effort has occurred thus far. 


nars and institutes for newly admitted 
lawyers. 

8. There should be more co-ordina- 
tion between the JBC Committee on 
Federal Legislation and the Associa- 
tion’s legislative efforts. The Confer- 
ence should play a more significant 
role in this field. To this end. the Spe- 
cial Committee of the Board of Gover- 
nors reviewing legislative programs 
and policies should be informed that 
the Conference is able and willing to 
play a more significant role in attain- 
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ing more concrete results for the bene. 
fit of the Bar. 

9. Publications should by all means 
continue to provide more information 
of value and interest to younger law. 
yers. Many suggestions were reviewed 
with respect to sources of such ma. 
terial. 

10. Affiliated younger lawyer groups 
should be acquainted with the assist- 
ance they can receive from the Head. 
quarters Co-ordination Service, which 
seeks to keep abreast of the activities 
of the organized Bar throughout the 
country. Valuable suggestions and ex. 
perience are available to assist these 
groups in developing their own pro- 
grams, 

11. Serious attention should be given 
to expanding the present information 
service of federal government job op- 
portunities to include placement infor- 
mation for the entire legal profession, 
having in mind that those most inter- 
ested in such a service would be young: 
er lawyers. 

12. The Ross Essay Contest, with its 
annual prize of $3,000, should be given 
more publicity and support. 

13. A survey of JBC members should 
be conducted to ascertain what new 
projects and ideas may be adopted to 
increase benefits to the young lawyer. 
Such a survey might be added to the 
program of the coming annual meeting 
in Washington, limited to those in at- 
tendance at the meeting. On the basis 
of this, a more extensive survey, cover- 
ing all Conference members, may be 
developed. 

14. Efforts should be continued and 
expanded to promote the now tradi- 
tional Law Day program. This would 
include more assistance to the Public 
Relations Department and as well a 
more effective promotion of Law Day 
participation by younger lawyer groups. 

15. The preparation of bibliogra- 
phies of basic readings in particular 
substantive fields, in cooperation with 
other Sections, should be considered. 

16. The attendance of young lawyers 
at regional meetings of the Association 
should be urged. 

The foregoing suggestions, and many 
more are being and will continue to be 
considered in line with over-all aims 
of (1) stimulating the interest of and 
providing a program of activity de- 
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sisned to be helpful to younger law- 
vers, (2) promotion of cooperation 
wth the other Sections and the Ameri- 
can Law Student Association, and (3) 
ailing in the creation, improvement 
and co-ordination of state and local 
junior bar groups throughout the coun- 
(rv. All 


menting upon any of the above sugges- 


members interested in com- 
tions or in adding suggestions of their 
own are invited to write to the Junior 
Bar Conference at the American Bar 
Center, Chicago 37, Illinois. 


The Young Lawyer 
Has New Format 

The Young Lawyer, the publication 
for members of the Junior Bar Confer- 
ence, was published last month with a 
newly designed masthead and format. 


lt will be published four times yearly 
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For your desk or door—this impressive solid bronze 
nameplate, full standard size (2 x 10 x 4 inches). Your 
name appears in permanent raised and burnished bronze 
letters. Door model requires no tools or drilling—spe- 
cial adhesive is enclosed. Desk model is freestanding. 
Please specify desk or door model, and print or type 
name clearly (up to 18 letters). Prompt shipment and 
satisfaction guaranteed. Send check or money order to: 


CustomCast, P.O. Box 9110, Chicago 90, Illinois 














and will be composed of articles par- 
ticularly interesting to young lawyers. 

A feature of The Young Lawyer is a 
series of checklists on subjects of 
general interest which are designed to 
be helpful to the practicing attorney. 
The February issue contained a check- 
list of important steps to remember in 
taking a deposition and the May issue 
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Notice of Junior Bar Conference Elections 


In accordance with Section 6.1 of 
the By-laws of the Junior Bar Confer- 
ence, notice is hereby given that elec- 
tions to fill vacancies in the positions 
of Chairman, Vice Chairman, Secre- 
lary, and representatives of even num- 
hered districts on the Executive Coun- 
cil will be held in Washington, D. C., 
on August 29, 1960, at the annual 
meeting of the Junior Bar Conference. 

In accordance with Section 6.2(b) 
of the By-laws, nominating petitions 
for the offices of Chairman, Vice Chair- 
man, and Secretary must be submitted 
on or before June 26, 1960, to the 
present Conference Chairman, Gibson 
Gayle, Jr., Bank of the Southwest 
Building, Houston 2, Texas, and a con- 
formed copy of each petition must also 
he submitted to the National Secretary, 
Kenneth J. Burns, Jr., Suite 3300, 135 
So. LaSalle Street, Chicago 3, Ill. The 
petition for each candidate must be 
endorsed by at least 20 members of the 
Conference, and a brief biographical 
-ketch of the background and qualifica- 
tions of the candidate should be in- 
cluded. Incumbents are not eligible for 
1e-election. A candidate for the office 
f Vice Chairman must have at least 
two years of eligibility remaining in 
the Conference. Any member of the 
Conference in good standing is eligible 
lor the office of Secretary provided he 
vill not, during his term of office, be- 


come ineligible in the Conference by 
virtue of his age. Membership in the 
Conference terminates automatically at 
the end of the calendar year within 
which a member attains 36 years of 
age. 

In accordance with Section 6.2(a) 
of the By-laws, nominating petitions 
with respect to Executive Council 
vacancies shall be submitted to the in- 
cumbent Council member on or before 
June 26, 1960, and conformed copies 
thereof shall be forwarded to both the 
National Chairman and Secretary by 
the same date. The petition for each 
candidate must be endorsed by at least 
twenty members of the Conference who 
are residents of the respective Council 
district for which the petition is sub- 
mitted, and must contain a brief bio- 
graphical sketch of the background and 
qualifications of the candidate. No 
person who has been elected to serve a 
full term as a member of the Executive 


Council is eligible for election as a 
member of the Council. Each member 
of the Council is required to have his 
main office in the district which he is 
elected to represent. Except in the 
event there are no other nominations, 
no candidate shall be elected to the 
Council who shall have his main office 
in the same state in which the retiring 
Council member has his main office. 


In the event no petition is filed for a 
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Council vacancy pursuant to Section 
6.2(a), or in the event that no candi- 
date by petition is personally present 
at the annual meeting, the caucus of 
delegates to the Council Assembly pres- 
ent from the Council district involved 
may nominate and elect any qualified 
member present at the annual meeting. 
The incumbent Council representatives 
for the districts as to which vacancies 
will be filled in Washington on August 
26, 1960. are as follows: 
Second District— 
Carl W. Nielsen 
36 Pearl Street 
Hartford, Connecticut 
Fourth District— 
Walter R. Tabler. Jr. 
Equitable Building 
Baltimore 2, Maryland 
Sixth District— 
Richard H. Allen 
Commerce Title Building 
Memphis 3, Tennessee 
Eighth District— 
C. Paul Jones 
Federal Courts Building 
St. Paul 2, Minnesota 
Tenth District— 
Robert B. Keating 
Majestic Building 
Denver 2, Colorado 


Twelfth District— 
Richards D. Barger 
Edison Building 
Los Angeles 53, California 
KENNETH J. Burns, Jr. 
Secretary 
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Our Younger Lawyers 


featured a similar list for use in cross 
examination. 

Young lawyers are invited to suggest 
or submit subject matter for publica- 
tion which would be helpful and inter- 
esting to their colleagues throughout 
the nation. Recommended or original 


articles may be submitted to: Editor, 


The Young Lawyer, American Bar Cen- 


ter, Chicago 37, Illinois. 


Are You Interested in 
Government Service? 
Young attorneys seeking legal posi- 


tions with the Federal Government may 





Practicing Lawyer's guide to the 


current LAW 


MAGAZINES 





Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


‘ 
: y EC Ina speech at Tuscaloosa, 


\labama, not long ago, to the South- 
eastern Law Teachers. in the course of 
said that lawyers 


which he were an 


uneducated lot and law professors, 
Caspar Milquetoasts, the Grand Inquis- 
itor of the law school world, John 
Hervey. with that impishness for which 
those who should hate him, love him, 
casually remarked that there is not a 
topflight law school in Washington, 
D. C. (See comment this department. 
45 A.B.A.J. 633. and 10 Alabama Lau 
Review 1, $1.50, University, Alabama). 
Since | work for one in that location 
and am a potential victim of his in- 
vestigation, like Caspar, I would not 
quarrel with Mr. Hervey’s judgment. 
However, it is my business to read 
law reviews and let me say that, even 
in the days when | taught in the hinter- 
land at Ithaca, New York, and my only 
contact with civilization was the “Black 
the “Star” or the “Maple 


(three 


Diamond”. 
Leaf” 


Lehigh Valley Railroad). I found that 
to) J 


terrible trains on the 
in teaching my classes a subscription 
to the Georgetown and George Wash- 
ington Law Reviews was an absolute 
necessity. 

I did not then know why. Now, I do. 
As a boy in Elmira. New York. I loved 
the cheap vaudeville at the Majestic 
Theater. All we have left of it today is 
the expensive variety performed out 


of the grouse and salmon season on 
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American Bar Association Journal 


Capitol Hill. In the marshes below, 
others play. In reporting the three-a- 
day acts of these high priced comedi- 
ans, by virtue of their strategic location 
in the swamp, Washington law reviews 
make a distinct contribution, 

If you doubt me, send for the Silver 
(Anniversary issue of the George Wash- 
ington Law Review on the Securities 
and Exchange Commission. It is 
fabulous. 

There is a foreword by Mr. Justice 
William O. Douglas as well as the 
“Historical De- 
velopment of the 5.E.C.—The Govern- 
View”, by Edward N. Gadsby, 
the Chairman of the S.E.C.: “A Private 
Milton V. 
Arnold, 


and Porter: “The Legislative History”, 


following articles: 


ment 
Practitioner's View’, by 
Freeman. of Messrs. Fortas 
by James M. Landis, formerly Chair- 
man of S.E.C. and C.A.B. and Dean of 
Harvard Law School; “Organization, 
Procedures and Practices”, by Com- 
Orrick: 


“Effect of Federal Regulation on Dis- 


missioner Andrew Downey 
tribution and Trading’, by Thomas A. 
John N. 
“Public Offering of Securities”, by 
Manuel F. Cohen, Adviser to the 
S.E.C.: “Accounting and the S.E.C.”, 
by Andrew Barr and Elmer C. Koch, 


respectively, Chief and Financial Ac- 


Halleran and Calderwood: 


countants for the Commission: “Offer- 
ing of Foreign Securities”, by John R. 
Stevenson; “The S.E.C. Act of 1934 and 
the Investment Advisers Act of 1940”, 





obtain listings of opportunities by writ 
ing to Junior Bar Conference head- 
quarters at the American Bar Cente: 
in Chicago. Reference is given to the 
May issue of the AMERICAN Bar Asso 
CIATION JOURNAL in which numerous 
examples of available legal posts were 
listed, 


by Phillip A. Loomis, Jr., who directs 
the Trading and Exchanges Division: 
“National 
Dealers, Inc.”, by its Chief Counsel, 
Mare A. White: “ ‘Fiduciary Stand- 
ards’ under the ‘Investment Company 
Act of 1940°”, by Lawrence M. Greene, 
Assistant Director of the Division of 


Association of Securities 


Corporate Regulation: “Federal-State 
Relationships in Securities Regulation”, 
by Edward M. Cowett: “Proxy Regu- 
lation”, 
Herbert 


terest in Reorganization”, 


by Edward Ross Aranow and 
A. Einhorn: “Conflicts of In- 
both under 
the Public Utility Holding Company 
Act and Chapter 10 of the Chandle1 
Act by David Ferber, Assistant General 
Counsel of S.E.C. and Arthur Blasberg. 
Jr. and Melvin Katz, attorneys in the 
O0.G.C. of the S.E.C.: and finally and 
perhaps the most valuable of all, “Se- 
lected Bibliography Including Legisla- 
tive History”, by Chester Dunton, the 
S.E.C. Librarian, attached to which are 
the statutes with analysis. These arti- 
cles total over 500 printed pages and 
the last 100 pages are in single space. 
It makes a very large volume. 

Of the several articles I have been 
able to read, two impress me. 

First, the article my friend, Mare 
White, does on the National Association 
of Securities Dealers (“N.A.S.D.””). It 
interests me that the Maloney Act of 
1938 added Section 15A to the 1934 
Securities Act, that N.A.S.D. is regis- 
tered under it with over 4000 members 
and that it enforces its own code of 
ethics subject to review by the S.E.C. 
This is a remarkable example of self- 
discipline by an important section of 
American that 
names mentioned) could emulate. 

Second, the article by James M. 
Landis is fascinating. He tells how “a 
Thursday in early April” when he was 
“Professor of Legislation at the Har- 
vard Law School”, the then Professor 
Felix Frankfurter asked 


business others (no 


him to go 


with him to Washington to confer with 
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mond S. Moley and Congressman 
Rayburn about drafting a secur- 
itie- act. At Washington, Landis met 
Be:jamin V, Cohen and Thomas G. 


Corcoran and the “Brain Trust” of the 


ce 


Rovsevelt Administration was in busi- 


ness. Taking the English Companies 


\ 
they] had a draft of a bill in reason- 


as a model “By late Saturday night 


shape” and “The core of the Se- 


curities Act of 1933 is, however, to 
be found in that hurried draft of 
theirs].” 1 won’t spoil your enjoy- 
ment of this delightful piece by quot- 
ing any more. While I never liked the 
articles Landis did in collaboration 
with Mr, Justice Frankfurter, I have 
loved almost every one he’s done alone. 
His book, The Administrative Process, 
published in 1938 by both the Yale 
and Oxford Presses, is still one of the 
finest. But this article in the George 
Washington Law Review tops them 
all. Can’t you just see Landis, Cohen 
and Corcoran doing that week-end 
draft? 

An issue of this kind is hard to come 
by and a wreath of roses for it should 
be given to Alan D. Hutchinson, the 
Editor-in-Chief, and Professor Glenn E. 
Weston, the Review's Faculty Editor. 
What would be even better, if Grand 
Inquisitor Hervey were to break down 
and write Acting President Oswald 
Colclough and the new Director of 
the George Washington Law Center, 
Charles Nutting, congratulating them 
for their “topflight” law review. 


| NTER-AMERICAN LAW REVIEW: 
\ welcome and needed addition to the 
both 


abroad is the unique new /nter-Ameri- 


law review world here and 
can Law Review (also called, in Span- 
ish, Revista Juridica Interamericana). 
lt is published twice a year by the 
Tulane Institute of Comparative Law 
iNew Orleans 18, La., $5.00 per year). 
lts editor is the able Mexican com- 
parativist, Rodolfo Batiza, who has 
been ‘teaching at Tulane since 1958, 
and is best known for his writings on 
the Latin-American adaptation of our 
trust. 

This is a bilingual journal, with 
each article and feature appearing in 
both English and Spanish, to serve the 


English-speaking and Spanish-speaking 
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segments of the legal world. It has the 
“fundamental purpose of promoting a 
greater understanding among those 
trained under the civil or the common 
law, with particular reference to this 
Hemisphere”. While its focus will thus 
be principally on the law and legal 
systems of the Americas, it will carry 
contributions not only from the Amer- 
icas but also from British and Euro- 
pean writers, to reflect “the traditional 
legal roots which the Americas have in 
the Old World”. Occasional valuable 
older articles may also be reprinted 
here to make them readily available to 
readers of both Spanish and English. 
Public and private law will both be 
presented. Though the studies pub- 
lished need not use the comparative 
method, they can obviously all be used 
for comparative law study. 

The first issue (Vol. 1, No. 1, Janu- 
ary-June, 1959) set a high standard for 
this new publication. It is worth de- 
scribing fully. The splendid article by 
Professor Rudolf Schlesinger of Cor- 
nell “The 


Code in the Light of Comparative 


on Uniform Commercial 
Law”, which is based in good part on 
his study for the New York Law Re- 
vision Commission, will interest tre- 
mendously any American lawyer who 
wants to understand some fundamen- 


tals of the civil law system, and par- 
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ticularly its approach to commercial 
law. Not only is it informative, but it 
aptly illustrates the practieal usefulness 
of the comparative method in dealing 
with actual problems of improving 
domestic law. An article on “Commer- 
cial Law and Private Law in Countries 
Having a Continental Legal System”, 
by Professor Enrique A. C. Aztiria, of 
the University of Buenos Aires and its 
Institute of Comparative Law, further 
explores the traditional civil law split 
between these two areas and the mod- 
their 
Professor Kurt H. Nadelmann of New 


ern trend toward unification. 
York University has a valuable article 
on “Inter-American Cooperation in the 
Field of Conflict of Laws”. Felipe Tera 
Ramirez, a Justice of the Mexican 
Supreme Court, contributes a_ short 
piece on “The International Expansion 
of the Mexican Amparo”, our southern 
neighbors’ original and effective device 
for protecting the individual’s constitu- 
tional rights. A paper by J. Stewart 
McClendon, of Creole Petroleum’s Law 
Department in Caracas, deals with 
“Some Practical Aspects of Offshore 
Oil Operations in South America”. 
Other items in this first issue are the 
“First Ten-Year Report” of the Tulane 
Institute of Comparative Law; a report 
by Otto Gil, President of the Institute 
of Prazilian Lawyers, on the regulation 
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of foreign business organizations. 
which was presented to the Eleventh 
Conference of the Inter-American Bar 
Association, held in Miami in April, 
1959; 


ference: and the “Statement of Prin- 


a short note about this Con- 


ciples” adopted by the First Conference 
of Latin-American Law Schools. held 
in Mexico City in April, 1959. Two 
brief book reviews, of new works by 


the well-known Jose Puig Brutau of 


Spain and Roberto Goldschmidt of 
Venezuela, complete the volume. 
This 


spread 


new review should help to 


Inter-American legal under- 
standing: and there can’t be too much 
Inter-American understanding in any 
area. It should give our Latin-Ameri- 
can friends a better appreciation of 


our legal regime and legal scholarship, 

















SECTION OF JUDICIAL 
ADMINISTRATION 


Judges and lawyers attending the 
Pacific Northwest Regional Meeting 
had an unusual opportunity to learn of 
recent developments in the administra- 
tion of justice in this country and 
abroad. 

At the Assembly Luncheon in Honor 
of the Judiciary on Tuesday, May 24, 
Glenn R. Winters, Executive Director 
of the American Judicature Society. re- 
ported on his recent ten-week trip to 
study the organization and operation 
of the courts of eleven Asian countries 

from Japan to Pakistan. 

Presiding at the luncheon 
Judge Stephen Chandler. of the United 
States District Court in Oklahoma City, 
and Albert E. Jenner, Jr.. of Chicago, 


heads of the two sponsoring organiza- 


were 


tions. the Section of Judicial Admin- 
istration and the American Judicature 
Society. 

Following the luncheon, recent con- 


troversial developments in court pro- 
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cedure in the United States were 
demonstrated in the context of a hypo- 
thetical suit for damages resulting from 
personal injuries sustained in an auto- 
mobile accident. Reflecting the trend 
toward procedure which emphasizes the 
need for quick, efficient dispatch of 
judicial business, consistent with the 
paramount requirement of just results, 
the opposing lawyers and _ presiding 
judges debated fundamental questions 
relating to: 
The relative importance of the role 
of lawyer and judge in the control of 
the lawsuit; 
The nature of disclosure to the other 
side required before trial, and the pro- 
hibition of withholding evidence for 
“surprise” at the trial; 
The judge’s role in requiring efforts 
toward settlement of the dispute before 
trial; 
Limitation on the use of demonstrative 
evidence and arguments addressed to 
the emotions of the jury. 


The 


with the assistance of members of the 


demonstration was presented 


American College of Trial Lawyers 


American Bar Association Journal 





and us of theirs. For example, my 
colleague at Catholic University, Pro. 
fessor Eli Spark, tells me that the first 
issue came out just in time to make its 
Spanish version of Schlesinger’s article 
available, with the many other materi- 
als he had selected, for the group of 
visiting Venezuelan law students when 
he had the pleasure of teaching. in 
Spanish, in a Seminar on American 
Law at the University of Wisconsin 
last summer; and that they found it 
most interesting and instructive. He 
also tells me that the difficult job of 
translating technical legal writing is 
superbly done in both languages in 
this publication. 


and officers of the Junior Bar Con- 
ference. Participants from the College 
were Taylor H. Cox, of Knoxville, Ten- 
nessee; James D. Fellers and Gus Rine- 
hart, of Oklahoma City; and Albert E. 
Jenner, Jr., of Chicago. The views of 
younger lawyers were represented by 
Gibson Gayle. Jr.. of Houston, and 
Kenneth J. Burns, Jr., of Chicago, 
President and Secretary of the Junior 
Bar Conference. 

These lawyers, divided into two 
teams, argued the merits of new pro- 
cedural developments designed to in- 
crease the efficiency and soundness of 
our system of justice. The program was 
devoted partly to proceedings prelim- 
inary to trial, when most disputes are 
settled, and partly to incidents in the 
trial itself. 

Presiding was a distinguished three- 
judge bench composed of Judge Chan- 
dler, of the United States District Court 
in Oklahoma City, Judge Leslie L. 
Anderson, of the Minnesota District 
Court in Minneapolis, and Judge John 
B. McManus, of the New Mexico Dis- 
trict Court in Albuquerque. Judges 
Anderson and McManus are members 


of the Executive Committee of the 
National Conference of State Trial 
Judges. 


Details of the Annual Meeting are 


being completed. It appears certain 
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Activities of Sections 




















that the Section’s programs and func- 
tions in Washington will be both inter- 
esting and enjoyable. The highlights 
will be a two-day meeting of the Na- 
tional Conference of State Trial Judges, 
the Annual Banquet in Honor of the 
judiciary of the United States, a Joint 
Luncheon with the Section of Inter- 
national and Comparative Law, the 
business meeting of the Section with 
reports of developments from some of 
the states where considerable progress 
is being made, a Law and Layman Pro- 
eram, and a repeat performance of the 
Nemonstration of Modern Theories of 
Procedure 
Portland, 


which was presented in 


SECTION OF 
FAMILY LAW 


of both the 
Bars will be 


British and 


featured as 


Leaders 
\merican 
speakers at the Washington sessions 
planned by the Family Law Section 
from August 29-31. At the session on 
\doptions the guest speaker will be 
Miss Dorothy Dix, Q.C. The Honorable 
Mr. Justice Sachs, M.B.E., T.D., Judge 
of the High Court of Justice, Queens 
Bench Division, will address the Sec- 
tion on “The Judge”; and the Honor- 
able Mr. Justice Marshall, Judge of 
the High Court of Justice, Probate, 
Divorce and Admiralty Division, will 
he a luncheon speaker. Other sessions 
will include discussions on Paternity, 
on Matrimonial Actions, on Juvenile 
Law and Procedure and on the Prac- 
ticing Lawyer. 

Reports will be given by the officers, 
Clarence Kolwyck, Chairman; John S. 
Bradway, Secretary; and Godfrey L. 
Munter, Section Delegate. 

The sessions will be open to all 
nembers attending the Annual Meeting 
and should be of particular interest to 
those concerned with family law. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 

The 1960 Annual Spring Meeting 
of the Council met at Colorado Springs, 
Colorado, April 19 to April 21, in- 
clusive. 

Traditionally, the Annual Spring 
Meeting is held during the latter part 
of May but, because of the importance 
of the 1960 Annual Meeting in Wash- 
ington in August, Chairman Wicker re- 
quested all members of the Council and 
Committee Chairmen to have their final 
reports made available by the middle 
of April. This deadline was met with- 
out exception. 

Section headquarters will be at the 
Hotel Shoreham in Washington: all 
Section events will take place there. 
The of the 1960 
Meeting arrangements is William E. 


Chairman Annual 
Stewart, of Washington. The Program 
Chairman is Edmund D. Leonard, of 
San Francisco. 

It is evident that the 1960 Annual 
Meeting will be the largest meeting in 
the Section’s twenty-seven years of ex- 
istence and members of the Section are 
enthusiastically anticipating the visit 
by members of the British Bar. 

Highlights of the Annual Meeting 
include: (1) A joint British-American 
breakfast on Monday, August 29, fea- 
turing an address by an outstanding 
member of the British Bar; (2) the an- 
nual luncheon meeting on August 29 
will have as guest speaker Harry 
Flood Byrd, United States Senator, 
Virginia; (3) an address by Dr. Paul 
Dudley White, noted heart specialist 
on a medico-legal panel; (4) a panel 
discussion, pro and con, on “Judicial 
Control of Contingent Fees”: (5) the 
annual reception and dinner-dance to 
be held Tuesday evening. August 30, 


terrace; 


on the beautiful Shoreham 
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and, (6) an address on Wednesday, 
August 31, by Linton Godown, nation- 
ally known expert on legal documents, 
whose subject will be “Detection of 
Forgery in Wills and Other Legal In- 
struments’. 

Chairman Wicker has circulated all 
members of the Section in the Section’s 
News-O-Gram emphasizing the impor- 
tance of making immediate reserva- 


tions for the Annual Meeting. 


SECTION OF 
MUNICIPAL LAW 


Arrangements have been completed 
for the annual meeting of the Mu- 
nicipal Law Section commencing on 
August 28. Included in the topics for 
discussion are: “Down-to-Earth Space 
Problems”, “Growing Pains of Smaller 
Cities”, and “Urban Renewal”. Among 
the outstanding speakers who will ap- 
pear on the program are Desmond J. 
Heap. Solicitor of the City of London, 
England, and F. Joseph Cornish, Chair- 
man of the Municipal Law Section of 
the Canadian Bar Association. Also on 
the program are Chester J. Antieau and 
E. C. Yokley, the two editors of the 
most recently published texts in the 
field of municipal law. 

Dean Jefferson B. Fordham of the 
University of Pennsylvania will review 
recent developments in the field of 
government law. The luncheon speaker 
will be Alan K. Browne, Vice President 
of the Bank of America and Chairman 
of the Municipal Securities Committee 
of the American Bankers Association. 
He will speak on the subject: “Prob- 
lems and Pitfalls in Municipal Bond 
Financing”. 

All meetings of the Section are to be 
held at the Hotel Sheraton-Carlton. 

The Section also arranged an inter- 
esting program at the Pacific North- 
west Regional Meeting in Portland on 
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May 24. Among the topics discussed 
were: “Current Planning and Zoning 


City At- 


Bargaining in 


“Problems of a 
“Collective 


Problems”, 
torney . and 
Local Government”. The meeting was 
arranged largely through the efforts of 
Harold Sheffelman, of Seattle. Ray H. 
Lindman. of Los Angeles. a member of 


the Section Council, presided, 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 

\ll business lawyers will find much 


of interest and value in the 


of The 
quarterly by the Section and distrib- 
free of 


Four articles constitute a symposium 


\pril issue 


Business Lawyer, published 


uted charge to its members. 


of comment by leading authorities 
(Edward N. Gadsby. 
Securities and Exchange Commission: 
Fred B. Malcolm Fooshee 
Edward F. McCabe. 


the members of the Section’s Commit- 


Chairman of the 


Lund. and 


and comments of 


tee on Federal Regulation of Securi- 


682 








GENUINE ENGRAVED 
Leff ae ADS 
DIES ano PROOFS $ 

Gorwere BUSINESS CARDS 


500 $11 « 1000 $15 @< Laila 


COVERS 
CLIP YOUR LETTERWEAD TO THIS AD... ES }UEKYS 
WAIL FOR FREE PROOF 


DEWBERRY ENGRAVING CO. 


807 SO. 20th ST., BIRMINGHAM 5,ALABAMA 














ties) on Rule 155 proposed by the 
Securities and Exchange Commission, 
There is also a thoughtful article on the 
prospects of a rule of law as an altern- 
labor- 


Nobuo 


ative to the rule of force in 


management relations by Dr. 

Naritomi, of Tokyo, Japan. 
Other excellent articles deal with di- 

versified topics of current interest to 


Leonard D. Ad- 


kins and Thomas B. Bardos discuss the 


the corporate law yer. 


leasing of industrial equipment; Joseph 


\. O'Reilly, the 


Steel Injunction case: 


implications of the 
Frank L. 


mans, the relations between corporate 


Sea- 


law departments and outside counsel: 
Harfield. the use 


international 


of checks in 
Frank W. 


Swacker, the free movement of capital 


Henry 
trade: and 


within the common market. Commer- 
cial lawyers will be particularly inter- 
ested in the articles by Homer Kripke 
on “The Modernization of Concepts 
Article 9 of the Uniform Com- 


mercial Code” 


Under 
and by Sydney Krause 
on “Multi-State Filing of Chattel Mort- 
and Conditional Sales 


CATGePS 
gages 


Agree- 


ments”. 


American Bar Association Journal 


Other articles of importance to the 


corporate lawyer are “Guideposts for 


a First Public Offering” (under the 
Federal Securities Acts) by Francis 


M. Wheat and George A. Blackstone: 
“A Brief for Products Liability 
“Some Un. 
expected Tax Results Where a Business 
Is Acquired by Purchase of Stock” by 


Richard H. 


The attention of the specialist as well 


Today” 


by Warren Freedman; and 


Valentine. 


as the general business lawyer is di- 


rected to the articles by Jerome H, 


Heckman on “The Food Packaging 
Industries and the Food Additives 
Amendment of 1958"; by John T. 


“Financing Oil and Gas 
William A. 
JP on 


Railroads Un- 


Maginnis on 
and by 
Frank Patton, 


Loans to 


Development” 

Kaynor and B. 
“Guaranteed 
der the Transportation Act of 1958 
members will receive from 
D. Gibson details of 
the program of the Section, August 26 
to 31, at the Annual Meeting in Wash- 


ington, together with a reservation card 


Section 


Chairman George 


for the advance purchase of tickets for 
the Section 


and dinner dance. 


luncheons and_ reception 
In view of the at 
tendance of many of our British col- 


leagues at these functions, Section 
members are urged to act promptly in 
making their reservations in advance 
of the 


their participation. 


meetings in order to assure 
Early advance reg- 
istration with the Meetings Department 
of the 


hotel reservation is recommended. The 


Association with request for 
entire program of the Section will be 


held at the Shoreham Hotel. 
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Classified 





LAW OF DISPUTED AND FORGED DOCU- 

ments. J. Newton Baker makes a very impor- 
tant contribution in this field. $15.00. The Michie 
Company, Charlottesville, Va. 





SPECIMEN: ZONING, SUBDIVISION, Ordi- 


nances; $4.00. Dunlap, Box 1235, Erie, Penna. 





LAW BOOKS NEW AND USED BOUGHT 
and sold ai attractive prices. JoHN BANKHURST, 
Union Commerce Building, Cleveland, Ohio. 





RATES 25 cents per word for each insertion ; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
{ddress all replies to blind ads in care of 
AmertcAN Bar AssocraTION JourNAL, 1155 
East 00th Street, Chicago 37, Illinois. 





BOOKS 





LAW BOOKS, CALENDARS, BOOK- 
1ATCHES. Salesmen wanted. Koths Specialty 
( 516% Main, Vancouver, Wash. 





WHEN YOU HAVE A DOCUMENT CASE TO 
t send for “The Problem of Proof” (in 
D ited Document Trials), by Albert S. Osborn, 
ges, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
Document Problems’’ are both tem- 
Also available, “‘The Mind 
Send to Albert D. Osborn 


“Questioned 
porarily out of print.) 
the Juror,”’ at $6.00. 
a Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
te 2 


LAW BOOKS BOUGHT AND SOLD: COM- 
ete libraries and single sets. Ceci, SKIPWITH, 
8 East Fourth Street, Los Angeles 13, California. 








WRITE US FOR YOUR TEXTBOOK NEEDS. 
Good used law books bought, sold and _ ex- 
changed. (In business 50 years.) THE HARRISON 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 


LOWEST PRICES USED LAW BOOKS COM- 
ete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. NationaL Law 
Liszgary ApprRaisaL AssocitaTION, 127 South 
W er Drive, Chicago 6, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 
es. We buy and sell either one book or a 
ete library. Let us quote you prices. HARRY 

LAKE, 321 Kearney Street, San Francisco 8, 

California, 





LAW BOOKS BOUGHT AND SOLD: COM- 
te libraries and single sets. CLARK BOARDMAN 
Lrp., 11 Park Place, New York City. 








MAS LAW BOOK COMPANY PUBLISH 
We Sell, Buy and Exchange. Incorporated 
St. Louis 2, Mo. 





hs VY LIBRARIES OR LESSER COLLEC- 
ns of esteemed used law books purchased. 
list free on request lists some used law books 


we have for sale, also indicates the type materials 
ill purchase. Claitor’s Book Store, Baton Rouge 
uisiana. 





THE HAND OF HAUPTMANN,” 
Lindbergh Case by Document Expert cited 
fohn Henry Wigmore, 368 pages. 250 Illus 


STORY 








ms. Price $5.00. J. V. Harinc & J. H. 
ARING, 15 Park Row, New York 38, N. Y. 





ORDWAY HILTON’S “SCIENTIFIC EXAMI- 

NATION OF QUESTIONED DOCUMENTS 
is of particular value to all practicing attorneys and 
field investigators and a conventional aid to the trial 
lawyers in the presentation of evidence of this type 
in the courtroom” writes Nat P. Ozmon in North- 
western University Law Review. SC/ENTIFIC 
EXAMINATION OF QUESTIONED DOCU- 
MENTS by Ordway Hilton, 1 Vol., illustrated, 
$15.00 delivered. Callaghan & Company, 6143 N. 
Cicero Avenue, Chicago 46, Illinois. 





LAW BOOKS—-PRACTICALLY ALL LAW RE- 

views and periodicals published in the U.S.A. 
Law books bought, sold and exchanged. Write us 
for your every law book need. Dennis & Co., INc., 
251 Main St., Buffalo 3, New York. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. DIckens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

29 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, III. 
phone: CEntral 6-1050. 


Tele- 





E. H. FEARON, BESSEMER' BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex 
hibits including third dimension and color made 
to demonstrate facts in court. 
ence. 


Nationwide experi- 


BEN GARCIA, EXAMINER OF QUESTIONED 

handwriting and typewriting. Qualified expert 
15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory fo 


Over 


qualifications. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711. 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 











ORDWAY 
York 38. 
Examination of Questioned Documents. 


PARK 


7-7095. 


HILTON, 15 
BArclay 


ROW, NEW 
Author: Scientific 
Identifica- 
tion handwriting and typewriting; detection of 
erasures, alterations, forgery; other document prob- 
lems. Portable equipment. Experienced expert wit- 
ness. Member AAFS and ASQDE. Laboratory, 
Morristown, N.J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents’. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 





White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 
M. A. NERNBERG, EXAMINER OF DIS- 


puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 


GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory 
Nationwide qualification. 14 South 
Louis 5, Mo. PArkview 5-9394. 





maintained. 
Central, St. 





JOSEPH THOLL, EXAMINER OF QUES- 
tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 27 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. 
Cleveland Police Department 


Examiner for 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—-phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virgima- 





INVESTIGATIONS 





THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance, Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, 
Bonded, Notarized Reports, Testimony; 


Licensed, 
Box 978, 








jattle Creek, Michigan; Telephone, Woodward 
4-2445, 

MISCELLANEOUS 
1000 BUSINESS CARDS, EMBOSSED $3.49 


ppd. L-D Press, 534 State, Hammond, Indiana. 





June, 1960 


1,000 EMBOSSED BUSINESS CARDS $3.50— 
2 cclor $4.25 postpaid. Samples. Dan Daniel, 443 
Wrightwood, Dept. AB, Chicago 14, III. 





Vol. 46 683 



































ATTORNEY-ANTITRUST AND ACCOUNT TRAFFIC ACCIDENT ANALYST-—-RECOVN. 


ing experience and education, including over struction, Consultation, Expert testimony. Auto 
three years with Wall Street firm acquiring exten motive Engineer formerly with National Bureau of 
LAWYERS WANTED sive experience in legal, economic, and accounting Standards. Clarence S. Bruce, Box 1909, Fort 
mo P slate. oT y if . “. ec 
analyses in antitrust and related matters. Age 30 Myers, Florida, EDison 2-8051. 


Wish to relocate. Prefer West--particularly San 
Francisco area—would consider Washington, D. ( — — 








WANTED: LAWYERS WHO WILL WORK 





wimubwmsitneatadinind oo oe a visa MANAGEMENT CONSULTING SERVICE 
Law. Please indicate committee preference: Juris Pi i ITT ERAS A aps for Law Offices—specific problems or complete 
lictional Statement; By-Laws; Budget; or Member ATTORNEY, ADMINISTRATIVE LAW EX office. Covers Organization, Costs, Policies. Work 


perience, formerly Hearing Examiner and Bu 
reau Counsel for Federal Regulatory Agency. Pres 
ently with New York law firm doing corporate, : . ay 
PR. , contracts, tax, real estate, trust, trade regulation and Company, Six Penn Center Plaza, Philadelphia 
WANTED: BY ESTABLISHED RICHMOND, litigation work. Seeks position as corporate house 3, Pa. 


Distribution, Billing, Salary Plans, Controls. Files, 
Office Manuals, Special Projects. Daniel J. Cantor 


ship. Please communicate with John Bradley Min 
nick, 5919 18th Street North, Arlington 5, Virginia. 

















Virginia firm, top-notch lawyer with one to five counsel or with substantial law firm. Will relocate. —_ 5 
years’ corporate, tax or finance experience prefer 30x OJN-S 
ably in large metropolitan office. Growing practice, , PLANNING AND ZONING CONSULTATION 
lim > : 
unlimited opportunity. Box OJN-1. and Testimony. Stephen Sussna, Associate 
—— of A.I.P., M.P.A., LL.B. Professional Engineer As 
MAJOR FOOD COMPANY DESIRES TO ADD ROBES sociate. References on request. 225 East Hanover 
an experienced corporate lawyer to its Legal statt Street, Trenton, New Jersey, EXport 2-4521. 
Minimum of two years’ experience required. Send ‘ : ads 
tailed resume to Box OJN-3 JUDICIAL ROBES CUSTOM TAILORED 


The best of their kind-—-satisfaction guaranteed 
Catalog J sent on request. BentLtey & Simon, 


Ixc., 7-9 West 36th St., New York 18, N. Y. TITLE INSURANCE 





POSITIONS WANTED 











TECHNICAL SERVICES AVAILABLE TITLE INSURANCE IN SOUTH LOUISIANA 


ATTORNEY ENGINEER, PATENT LAWYER, Complete service. Representing the Kansas City 
6, masried, a ears. eee Seneeee © Title Insurance Company. €ontact Dutel Title 
ises. Former Electro-mechanical and Chemical 





I ; 3 . . : a ik sa Agency, Inc., 823 Perdido Street, New Orleans 
Patent Examiner for 3 years in U.S. Patent Office. CONSULTING BIOLOGISTS — POLLUTION Aas ae eee a 





Admitted to bar and registered to practice. Pres- Effects and Water Quality, fresh and saltwater Louisiana. 
ently Patent Supervisor in patent department of Investigations, Reports, Court Testimony. Thomas 
utstanding corporation, Salary app lates Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 














$15,000. Desire to organize patent department for Trust Building, Philadelphia, Pennsylvania. 
rporation or to form patent section for n e€x- = 5 —_ ; WANTED TO BUY 
nding general law Gres, Bon OY-6. ECONOMIC, STATISTICAL, MARKETING 


— — Consultation and Research--Federal Trade Com 
Db. C. LAWYER, EIGHT YEARS’ GENERAL mission, antitrust, contract, tax cases. References 





C.P.A.--WILL PURCHASE ACCOUNTING 


practice, desires association with private law on request. W. Halder Fisher & Associates, 1112 
firm, state, county, or municipal government. Re 13th Street, Northwest, Washington 5, D.C practice from estate, or from overburdened a 
sume on request. Box OJN-2 REpublic 7-7866. counting practitioner. Box OJN-6. 





Association Calendar 





Annual Meetings 





Washington, D. C. August 29-September 2, 1960 


St. Louis. Missouri August 7-11, 1961 
San Francisco. California August 6-10, 1962 





Board of Governors Meeting 


















Fall Meeting. Chicago. Illinois October 27-28, 1960 


Midyear Meeting. Chicago, Illinois February 17-18, 1961 


Midyear Meeting 














February 16-21. 


Edgewater Beach Hotel. Chicago 







Administration Committee February 16, 1961 
Board of Governors February 17-18, 1961 
Group Meetings February 18-19. 1961 





February 20-21, 1961 


House of Delegates 









Section Chairmen 













Annual Conference, Chicago, Illinois October 29-30, 1960 


Regional Meetings 











Houston. Texas November 9-12, 1960 
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